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PREFACE 

‘Al^ough the civil law is not of iteolf autliority m an English Court it 

afi(»ds great assistance m investigating the principles on which the law 

IS grounded.’ — Blackburn J. ui Taylor v. Caldwell (1863), 3 B. & S. 826. 

In general words, the object of this work is to treat the legal 
aspects of money in a systematic and comprehensive manner. 
There were, however, so many obstacles on the way to this 
goal which the author was unable to overcome in their entnety, 
that ho must ask for the reader’s indulgence. In support of 
this plea for leniency a few observations may perhaps be 
offered. 

The first cause of the diffioulties lies in the fact that there 
does not seem to exist any English (or American^) work dealing 
with the subject as defined above. The century from the end 
of the Bank Restriction period to the outbreak of the Great 
War in 1914, which witnessed so rich a development in the 
field of law, was marked by an unheard-of stability of economic 
and, consequently, of monetary conditions. It is, therefore, not 
surprising that^lawyers were led to regard money, not as a 
problem of paramount importance, but as an established fact. 
This security was not shaken until the great and sometimes 
even chaotic disturbances of the monetary systems with which 
every country has been visited since 1914,® and which deeply 
imprinted themselves on the economic situation and the law 
not only of foreign coimtries but also of this country. Though 
it was never doubted that, whatever happened, the pound 
sterling remained the same in character and (internal) value, 
business men and courts were confronted with many intricate 
.questions which originated from the depreciation or ooUapse 
of foreign currencies or from the changes in the international 
value of the pound. Thus, many important decisions of the 
Enghah courts came into being, and yet it is probably no 
exaggeration to say that, in so far as the fondamental legal 
problems of money are concomed, the observations of Sir John. 

^ Tbs book by BakswE^, Past and Present Pacts about Money in As United 
States (Now York, 1938), is only of very limitsd valne. 

^ A survey is given by Grizlotti, ‘B’^volution mondtoire dans le mondo 
depuis la guerre de 1914’, Beo. 1934 (49), pp. 1 sqq. 
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Davis on the Case de Mixt Moneys^ still were the only English 
BO\noe of information, and that in respect of many questions 
of detail there was no guidance at all in the otherwise rich 
treasures of the common law. There is obviously a gap to be 
filled, but, in view of the lack of preUminary studies on the 
one hand, and the immense number of problems and foreign 
material on the other, this gap is so great that it could not be 
attempted to give more than a first introduction on the lines 
of a general survey of and a guide to an inaccessible, though 
theoretically faHcinating and practically vital, part of the law. 

The choice of problems suitable for and requiring discussion 
has been restricted to three groups. In the first place, all those 
questions have been included which, for the sake of systemati- 
cal elucidation, had to be answered ; for it is believed that the 
subject demands particular care in putting and arranging the 
questions, in drawing clear distinctions and demarcations, and 
in working a way through the labyrinth of material. Secondly, 
all those questions have been dealt with which have been raised 
or answered m the oases decided by English courts ; it is hoped 
that all, or at least all important, cases have been considered, 
but as some have been hunted up which hitherto have escaped 
the attention due to them, the suspicion is justified that there 
are many more either hidden in the reports or known but 
treated under the head of other than purely monetary problems. 
Thirdly, only those problems have been treated which had been, 
or might reasonably be expected to be, of practical importance 
from the point of view of English (municipal or private inter- 
national) law; mere theory and speculation have in general 
been eliminated, though in the first part it was necessary to 
give a certain amount of space to theory; the question of which 
problems might become important for the law of this country 
is natmally a difficult one, but in such connexions judgment 
has been based on the experiences of foreign ooTmtries. 

Within these limits the legal aspects of money will be dis- 
cussed finm a purely legal point of view. Though economic 
theory will not he disregarded, it is no disparagement of it to 
say that its usefulness for legal research is not very great. 
Anglo-American monetary science has undoubtedly neglected 
the problem which from the point of view of the law is the 

^ (1604) Davia’s Bep. (Ii!dland) 18, 



PREFACE vii 

vital one, namely, nominalism and its various phenomena. In 
this respect it has therefore been necessary to have resort to 
the research of continental economists. Nevertheless, the law- 
yer’s gratitude is due to those economists who have dealt with 
the economic and, more particularly, the monetary history of 
Great Britain, to which the law will have to attribute consider- 
able importance. Mr. Feavear 5 ^ar ’8 short but excellent book 
on The Pound Sterling (1931) is of particular assistance. 

Though this book is devoted to the discussion of English 
law, an extensive space has been conceded to comparative re- 
search. The usual argument that comparative studies are 
necessary and useful because they place a wealth of experience 
at our disposal, and show what is right and what is wrong with 
us, is fortified by many circumstances. When Sir John Davis 
wrote more than 300 years ago, he largely drew on continental 
scholars, and if his observations have been accepted by the 
common law, as in the absence of other material they seem to 
have been, it follows that the sources of the English law of 
money are to a great extent of foreign origin. This may perhaps 
also be regarded as a justification for the fact that it is a lawyer 
originally trained under a foreign legal system who now ven- 
tures to revive the study of the law of money. Furthermore, 
the developments since 1914 have given rise to an abrmdanoe 
of foreign decisions and legal literature to which international 
value may justly be ascribed. In France, Italy, and Germany 
three important works have been published by Mater, Asoarelti, 
and Nussbaum respectively. The writer is particularly indebted 
to Professor Nussbaum,^ who by his indispensable treatise as 
well as by many other pubhoations dealing with various mone- 
tary problems paved the way for further research to a greater 
extent than any one of his contemporaries. Finally, it appears 
that in many foreign laws monetary problems have not been 
regulated by legislative measures, but left to be moulded and 

^ Formerly Profeeisor at Berlin University, now visiting Professor at Columbia 
University in New York. Professor Nussbaum has announced that he is en- 
gaged in preparing a comprehensive study of the legal aspects of monetary 
ttieory and practice which, prepared under the auspices of the Columbia Council 
for Besearch in the Social Sciences, will ‘primarily rest on Anglo-American 
law and will consider as well important developments which have occurred 
since the publication of the German volume’. See the article in SS (1037) 
AficA. L.R. 866, which constitutes the first chapter of the forthcoming volume. 
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solved by judge-made law. This is a fui'thor reason why a com- 
parison with English law is interesting. 

The foreign material is so vast that the selection presented 
to the English reader is bound to be incomplete. Paramount 
importance has been attributed to the decisions of Supreme 
Courts; decisions of courts of first and second instance have 
generally been disregarded, because it is believed that decisions 
of such courts are very often unsuitable for comparative research, 
as their authority, under no oircumstanoes binding, is especially 
assailable, and as the picture they convey can, therefore, too easily 
become misleading. Legal literature will be referred to rather 
eclectically, though a much greater quantity of books and arti- 
cles have been consulted. All available decisions of the Supreme 
Court of the United States which ‘are always considered with 
great respect in the courts of this country’^ and many decisions 
of American State Courts have been used. Otherwise, compara- 
tive research has chiefly been directed to French and German 
law. The method of dealing with comparative material will 
vary. Sometimes it will be used as a mere illustration ; in other 
coimexions it will be referred to as a persuasive, or at least sup- 
porting, authority ; in a third group of cases it will serve as a 
contrast to elucidate a rule of English law or to test its soundness. 

Within these limits and on these foundations an attempt has 
been made to investigate the legal aspects of money, the subject 
being divided into two distinct parts the difference between 
which needs emphasis: the first part deals almost exclusively 
with English money in English municipal law, and comparative 
material is used for the single purpose of showing the position 
of a given domestic currency within the frame of the given 
domestic law. Where questions connected with a currency 
other than the domestic one are considered in the first part, 
this is due to the necessity of elaborating certain connexions 
between both. But otherwise, ail questions relatmg to foreign 
currency, i.e. to the position of a currency within the ambit of 
a municipal or private international law of a country other than 
that to which the currency belongs (e.g. American money in 
England, German currency in France), have been reserved for 
the second part. It is the present writer’s experience and con- 

‘ Bemford v. Boy<U Inmrantx Oo., [1937] 2 AU E.E. 243 (C.A.), at p. 262 e 
per Lord Wright. 
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viction that this separation between domestic and foreign 
money obligations is absolutely essential for a clear exposition 
of the subject, although it cannot be carried through without 
exceptions, and although it may sometimes cause inconvenience 
or overlapping. There is in each case not only a difference of 
problems, but there are also many differences of approach to 
the problems, which make it impossible to apply to the one case, 
without qualification, considerations operative in, or decisions 
relating to, the other. 

The final revisions of the manuscript were completed on 
29 July 1938; decisions and literature which appeared after 
that date could not be taken into consideration. 

The author is deeply indebted to the University of London, 
who considered the book as a sufficient warranty for conferring 
upon him the degree of Doctor of Laws; to Mr. L. C. B, Gower, 
LL.M., and to Dr. K. Wolff of Paris, for reading the manu- 
script; to these and many other friends who made valuable 
suggestions or lent a patient and attentive ear to an author 
often in need of a clartE^g discussion ; to the readers of the 
Clarendon Press, whose care in revising the manuscript and 
the proofs cannot bo praised too highly. 

P. A. M. 

London, 

I2th Ootobesr 1938. 
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CHAPTER I 

THE CONCEPTION OP MONEY 

I. Importance of a definition. II. Meaning of money in general, m. Ke- 
qnirements of money in law; (1) chattel personal; (2) creature of the 
law; (3) denomination; (4) universal medium of exchange. IV. The 
intrinsic nature of money. 

I 

The troublesome question, what is money ? has so constantly 
engaged the minds of economists that a lawyer might hesitate 
to join in the attempt to solve it. Yet the true answer must, if 
possible, be determined. Por money is a fundamental notion not 
only of the economic life of mankind but also of all departments 
of law. In fact, a great deal of a lawyer’s daily work centres 
about the term ‘money’ itself and the many transactions or 
institutions based on that term, such as debt, damages, value, 
payment, price, capital, interest, pecuniary legacy. Money is a 
term so frequently used and of such importance that one is apt 
to overlook its inherent difficulties, and to forget that its multi- 
tude of functions has led to a multitude of meanings. 

Thus it is an essential requisite of a contract of sale of goods 
that the goods be agreed to be transferred ‘to the buyer for a 
money consideration, called the price If there is no money 
consideration the contract constitutes a barter, which in many 
respects differs from a contract of a sale of goods.® Therefore it 
seems clear that the transaction would not be a contract of sale 
of goods if the consideration were the delivery of certain shares. 
It is an essential requisite of a bill of exchange that it require 
the payee to pay a sum certain ‘in money’,® and it therefore 
appears that an instrument requiring the payee to pay some- 
thing other than ‘money’ is not a negotiable instrument,* On 
1 S. 1 (1), Sale of Goods Aot, 1893. 

s ChahneiB, 8ah qf Qooda Aot, 1 1th ed., p. S ; Beniamin, On Sale, 7th ed., p. 3, 
* Bills of Exchange Aot, 1882, s. 3 (1). 

Onthe subject see Oliphant, ‘The Theory ofMoney in the Law of Commer- 
cial Lastruments,’ 29 (1920) Y(de L.J. 606. His contention that anything is 
money ‘which for a substantial period of time and throughout any important 
oommusity is, by general consent, used and treated in common payment as 
cash in the ordinary course and transaction of bruiuess ’ is not a suitable deOni- 
tion of money either generally or in tiio limited sphere of the law of negotiablo 
mstruments. 
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the other hand, though we speak of an action for money had 
and received, an equivalent of or a seourity for money can form 
the subject-matter of such an action provided that ‘the parties 
have treated it as money or a sufficient time has elapsed so as 
to raise an inference that it has been converted into money by 
the defendant ’.1 Again, s. 100, Larceny Act, 1861, which has 
now been replaced by s. 45 (1), Larceny Act, 1916, provided 
that on the prosecution to conviction of a thief, the court may 
order the restitution of stolen money to the prosecutor; but 
though money would here include a five-pound gold piece which 
by Royal Proclamation had been made emrent coin of the realm 
and which had been the object of a sale as an article of curiosity, 
it is doubtful whether it would include money passing as cur- 
rency.® The term ‘money ’ receives a much wider meaning when 
it is used in a will. Then the term generally means money in 
the strict sense, which includes jnoney actually in hand as cash 
or at bank on drawing account; but if the context sufficiently 
shows that the testator used the word in a wider, popular sense, 
it may include the whole personal, perhaps even the real estate.® 
A final example is supplied by the Truck Acts, 1831* and 1887,® 
which provide® that aU wages in contracts of hiring of workmen 
shall be payable ‘in current coin of the realm’, which term com- 
prises bank notes.’ What is meant thereby is ‘actual payment 
in coin. Payment in account will not do. Payment in goods 
will not do. Nothing is to discharge the wages debt except 
actual payment in current coin. ’® 

It thus becomes evident that the meaning of the term ‘money ’ 
varies, and consequently it is necessary in each individual con- 
text to examine its meaning. No hard-and-fast rule exists. 

^ Macliachlan v. Evans (1827), 1 Y. & J. 380, 386 per Hiillook B.; see 
Pichard v, Barikes (1810), 13 East 20, and Spratt v. Hobhouse (1827), 4 Bing. 
173, where Best C. J. said at p. 179 that everythmg may be treated as money 
in an action for money had and received 'that may be readily turned into 
money’. ® Mass v. Hancock, [1899] 2 Q.B. 111. 

’ In re Taylor, [1923] 1 Ch. 99 (C.A.) ; In re OoUmga [1933] Ch, 920 ; see HoIb- 
biuy, vol. sxviii. No. 1327. * 1 & 2 WiU. IV, oh, 37. 

* 60 & 61 Viet., eh. 46. • 1 & 2 WiU, IV, oh, 37, s. 1. 

’ Ouixenoy and Bank Notes Act, 1014, 4 & 6 Gao. V, ohs. 13, 14, s. 1 (6) ; 
Currency and Bank Notes Act, 1928, 18 & 19 Geo. V, ch, 13, s. 1 (6). 

® IianguageofBowenL.J.inNewZeiiv. Alien, [1892] 2 Q.B. 662, 666, approved 
of in WOtiams v. North’s Navigaiion OoUieries {1889) Ltd,, [1906] A.0. 136, 142 
per Lord Daveyj Penman v. The Pi^e Coal Ca., [1936] A.C. 46, at p. 63 per 
Lord Macmillan, at p. 61 per Lord Wright. 
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n 

But it would be wrong to be satisfied with this result. What- 
ever the meaning of money may be in an individual case, clearly 
the word also has an ordinary general meaning, which requires 
definition not only for the sake of theoretical classification but 
also for practical purposes. 

It should be made clear at the outset that a distinction must 
be drawn between money in its concrete form and the abstract 
conception of money. It is with respect to the former that we 
ask : What are the characteristics in virtue of which a thing is 
called money ? It is with regard to the latter that we inquire : 
What is the intrinsic nature of the phenomenon described by 
the word ‘money ’ ? 

These two questions will have to be answered separately. In 
both connexions, it should be noted, results reached by eco- 
nomic theory are of no direct assistance to a lawyer. In the 
first place, economic theory is concerned with the question of 
sound and unsound money. Thus in the Encyclopcedia Britan- 
nioa?- Mr. E. G. Hawtrey, tmder the head of characteristics 
required of money, deals with the qualities required of a com- 
modity used as money ‘if it is to fulfil tins function well and 
efficiently’, and concludes that such commodities must be speci- 
fied, must have a sufficient degree of subdivision, and must be 
distinguishable, portable, and durable. Such postulates are im- 
portant from the point of view of monetary policy, but they do 
not help to solve monetary problems in law. Another matter 
with which economic theory is primarily concerned is the func- 
tions of money in economic hfe. In this coimexion it is pointed 
out that money serves as a general medium of exchange, as a 
medium of payment, as a medium of transfer of capital, as a 
common denominator of value, and as a medium of preserva- 
tion and a carrier of value, the purpose being to find the basic 
function of money. Modem economic theory tends to the view 
that this cardinal function of money is that of serving as a 
universal medium of exchange;® and indeed, though from a 

^ 141ih ed„ vol. xv, pp. 692 sqq. 

° See eapeoially Henger, QrundsSize der VoVcawirtadkc^tslehre, 2nd ed., 1923, 
pp. 261 eqq., 269 sqq., 278 sqq. (on Menger see Hayek, Introduotion to the 
Tepiint of the first edition (1871) in No. 17 of the Series of Reprints of Soaree 
Tracts in Economic and Political Science, London School of Economics and 
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lawyer’s point of view such a definition is not quite sufficient, 
it describes the primary function of money so well that lawyers 
still have to take it into account when lasting down what money 
means to them. 

m 

Purely legal definitions of money in concreto generally include 
characteristics exclusively relating to coinage. Thus regard is 
had to weight, fineness, and impression.’^ But although even 
modem economists and jurists® have gone so far as to exclude 
things of valueless material, such as bank notes, from the notion 
of money, such a view is to-day certainly irreconcilable with the 
facts of commercial life.® It follows that incidents relating to 
substance can no longer be included in the notion of money. 
Blaokstone,* on the other hand, has said that ‘money is the 
medium of commerce ... is a universal medium, or common 
standard, by comparison with which the value of all mer- 
chandize may be asoertaiued, or it is a sign which represents 
the respective values of all commodities It has already been 
observed that such descriptions of the economic functions of 
money are, from the point of view of the law, insufficient, 

^Political Science 1934) ; L. von Mieea, The Theory of Money and Credit (London, 
1934), pp. 84 aqq. i Noasbaum, p. 11 i M. Wolff, CM, pp. 567, 669 i Sobemhenn, 
RechtmiergUichendea Hcmdutdrleiimch, iii. 659 aq. ; Kemmerer, Prineiplee of 
Money (1936), p. 10; aee also Laughlin, The Prinoiples of Money (1903), pp. 1 
aqq. ; Steiner, Money and Banking (1 983), pp. 19, 26. HeMericb’e view (Money, 
Englieh edition by Gregory and Infield (London, 1927), pp. 291 aqq., 837) that 
the baaio fonotion of money ia to serve as an instrument of economic inter- 
cowse doea not materially diSer; R. G. Hawtrey (Ourrenoy and Credit (1930), 
pp. 1 aqq.) and many others regard money primarily as a medium 'eatabliahed 
by law (or custom) for the payments of debts’. 

1 Case de Mnot Moneya (1604), Davis, 18, 19; Comyns, Dig., tit. ‘Money’ 
B. 1; Yiner, Abr., tit. ‘Money’, zv. 420; Blewkstone, i. 277. 

* Pop referenoes see Nussbaum, p. 29, n. 6, or Wolff, Oeld, p. 666, n. 7. See 
also Sobemheim, Bedhtava-gleioltendta SerndwOrteriudh, iii, 660. The view has 
found favour in France: see Mater, Koa. 66 to 71. 

* Already in Wright v. Heed (1790), 3 T.B. 654, it was held that bank iwtes 

ore money within the Annuity Act, 17 Geo. m, ch. 26, and Lord Kenyon said : 
'Bank notes ore considered as money to many purposes ’, and Buller J. added : 
‘In a cose on the other side of the haU, the Lord Ohancellor once suggested 
a doubt whether these notes were money; but here we have always been in- 
clined to consider them os such, though the question has never yet been 
direotly determined.’ But in R. v. Bill (1811), Rues. & By. 191, it was held 
that bank notes were not ‘money goods wares &o.’ within the statute 30 Geo, II, 
oh. S4 (relating to the crime of obtaining by false pretences). See also KUmber 
V. Biggerataff (1879); 47 Wis. 661, 3 N.W. 367; Woodruff v. State of Miaaiaaippi 
(1895), 162 U.S. 292, at p. 300 per Chief Justice Fuller. * i. 276. 
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though not unimportant. In liis book on Money, Trade and 
Industry^ Mr. P. A. Walker stated that money is ‘that which 
passes freely from hand to hand throughout the community in 
final discharge of debts and full payment for commodities, being 
accepted equally without reference to the character or credit of 
the person who offers it and without the intention of the person 
who receives it to consume it or apply it to any other use than 
in turn to tender it to others in discharge of debts or payment 
for commodities Had this definition not been approved by 
Darling J. in Moaa v. Hancock^ it would hardly be necessary 
to say that, though perfectly correct from the view-point of 
economics, it does not explain money in the legal sense. 

It is suggested that, in law, the quaUty of being money is to 
be attributed to aU chattels which, issued by the authority of 
the law and denominated with reference to a unit of account, 
afe meant to serve as universal means of exchange. These 
characteristics will be explained separately. 

1. Although at times money was not expressed by any cor- 
poreal symbols but was represented by accounts with a bank 
which, for the purpose of effecting payments, were credited or 
debited® (bank money), yet from primitive periods until the 
present day men have been accustomed to connect the idea of 
money with definite symbols, whether these were animals, com- 
modities, quantities of metal,* or coins and bank notes, as we 
to-day find them in all civilized countries. Money is a chattel 
personal.® 

^ London, 1882 ; similarly, inHalsIjnjy'B Laws of England, zzi. 36, the defini- 
tion given in the 13th edition of the Sneyelopcedia Briiannica is accepted and 
money is described as 'means whereby the medium of exchange or the compara- 
tive values of different commodities is ascertained*. 

^ [1899] 2 Q.B. 111, 116. The German Supreme Court bos repeatedly de- 
fined money as ‘a medium of pa 3 'rnent which, being certified as a bearer of 
value by the State or its authorized agent, is designated for publio circulation 
regardlesa of its being a legal tender’: 11 July 1024, BQStr. 68, 266, 256; 14 
June 1937, JW. 1937, 2381. 

* The chief examples ore the Bank of Amsterdam, founded in 1609 and 
described by Adam Smith {Wealth of Nations, Book IV, oh. iii, before 
port ii), and the Hamburg Mark Banco from 1770 to 1873, about which see 
Nussbaum, p. 91 or WolS, p. 678, where farther references will be fotmd. 

* About early or modem, but unusual, forms of money see A. R. Bums, 
Money and Monetary PoUey in Early Times (London, 1927); Mater, s. 2; 
Monger, QrundsStze der Volkswirtaohaftslehre, 2nd ed., 1923, pp. 261 sq. 

* But money is not a ' personal chattel ’ within the meaning of the Administra- 
tion of Bstates Act, 1926, 16 Geo. V, oh, 23; see s. 66 (x). 
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From the point of view of the rights which can be exercised 
over them, both coins and bank notes are chattels in possession, 
but bank notes are also choses in action, because (as for instance 
in this country) they express, or (as in other countries) they 
imply^ the ‘promise to pay the Bearer on Demand the sum 
of . . . ’ ; in other words, bank notes are promissory notes within 
the meaning of s. 83 of the Bills of Exchange Act, 1882.® 

But it must not be overlooked that a bank note ‘is not an 
ordinary commercial contract to pay money. It is in one sense 
a promissory note in terms, but no one can describe it simply as 
a promissory note. It is part of the currency of the country.’® 

On the one hand, it results from this that a bank note differs 
from an ordinary promissory note and that not aU provisions 
of the BiUs of Exchange Act, 1882, are applicable to bank notes 
without discrimination.* Thus a bank note may be reissued 
after payment.® But s. 84 of the Bills of Exchange Act, 1882, 
for instance, according to which a promissory note is inchoate 
and incomplete until delivery to the pajree or bearer, does apply 
to bank notes, so that a piece of paper lost by the bank of issue 
before delivery is not a bank note.® Again, though it is a well- 
established principle that where a bill or note is given by way 
of payment the payment may be absolute or conditional, the 
strong presumption being in favour of conditional payment,’ 
this docs not apply to Bank of England notes, the payment of 
which was absolute payment even when gold coins were in cir- 
culation.® 

^ See Baauso de Portugal v. Waterlow A Sons, [1932] A.C. 462, 487 per Lord 
Atkin.; but see German Supreme Court 20 May 1926, RGZ. 114, 27 ; 20 June 
1929, JW. 1929, 3491. 

^ S.C. and Chalmers, Bills afMxohange, lOth ed., p. 318 ; Qoodeve, Personal 
Property, 8th ed., p. 312. ; 

° Buffel V. Bank of England (1882), 9 Q.BJO. 665, at p. 663 per Jeasel M.K., 
at p. 667 per Brett L. J, ; also The Quardians of the Poor of the LiehfieU Union 
V. Greene (1867), 26 L.J. Bx. 140, per Bramwell B. 

* Chalmera, l.e., p. 818. " Chalmers, l.o. 

• Baneo de Portugal v. Waterlow d) Sons, [1932] A.C. 462, 490, per Lord 
Atkin. 

’’ See Chalmers, l.o., p. 366 ; Halsbury (Hailshaxn), vii, Mo. 331, with refer* 


t Ovrrie v. Misa (1876), L.B. 10 Eq. 163, 164, per Lush J., who, however, 
does not attribute such i^eot to country hank notes. But on this point see 
The Guardian of the Poor of the Lichfield Union v. Greene ( 1867), 26 L.J. Ex. 140. 
In. Cross v. London <6 Provincial Ttust, Ltd., [1938] 1 K.B, 792, 803, Mao- 
Einnon L.J. even said that though ‘Bank of England notes, if subjected to the 
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On the other hand, this characteristic of bank notes has 
caused them to be put in many respects on the same level as 
coins. In this connexion the most interesting example is the 
negotiability of bank notes. The general rule, ‘nemo potest 
dare quod non habet’, was apparently never applied to coins, 
which always passed by delivery and which could not be re- 
covered from a person who honestly and for valuable considera- 
tion had obtained possession.^ The reason fof*this is not that 
the loser cannot know his money again, or in other words, that 
money has no ear-mark ; ‘for if his guineas or shillings had some 
private marks on them by which he could prove they had been 
his, he could not get them back from a bona-fide holder. The 
true reason of this rule is that by the use of money the inter- 
change of all other properties is most readily accomplished. To 
fit it for its purpose the stamp denotes its value and possession 
alone must decide to whom it belongs’ or in the words of Lord 
Mansfield,® ‘the true reason is upon account of the currency of 
it’. When bank notes came before the courts this reasoning, 
and the rules based thereon, were applied to them. Lord Mans- 
field* rejected the comparison of b a,nk notes ‘to what they do 
not resemble and what they ought not to be compared to, viz. 
to goods, or to securities or documents for debts. Now they are 
not goods, not securities, nor documents for debts, nor are so 
esteemed, but are treated as money, as cash’, and in 1820 it 
came to be said® ‘that the representation of money which is 
made transferable by delivery only, must be subject to the 
same rules as the money which it represents’. Thus both coins 
and bank notes came to be united under the heading of ‘negoti- 
able chattels’,® i.e. if they ‘were received in good faith and for 
valuable consideration, the transferee got property though the 
transferor had none’.® 

The assimilation of bank notes to chattels is filustrated by 

Tmueual treatmenti of being read, wiU be found to be promises by a third party 
to pay’, they are 'the beat form of pajmaent in the world’. 

'■ Higgs v. Holiday, Cro, Bliz. 746; Millar v. J?ace (1768), 1 Btur. 462; 
Wookey v. Poole (1820), 4 B. & Aid. 1 ; Goodeve, l.o., p. 266 ; Smith, Mercantile 
Law, 13th ed., pp. 210, 623. 

“ Wookey v. Poole (1820), 4 B. & Aid. 1, 7, per Beat J. 

» MiUar v. Paw (1768), 1 Burr. 462, 467. 

^ S.O. ; see Smith, Leading Oaeee, i. 62 sqq. 

“ Wookey v. Poole (1820), 4 B. & Aid. 1, 6, per Beat J. 

' Banpte Beige v. Hambroudh, [1921] 1 K.B. 321, 320, per Sorutton li.J. 
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developments in oilier directions. In private international law 
it is clear that the transfer of a bank note, as that of coins or 
bills of exchange, is governed by the rules applicable to tan- 
gible movables, i.e. normally by the law of the country where 
the transfer takes place.’- Moreover, wherever it is necessary to 
determine the situation of a bank note, it must be held to be 
situated where it is actually found, not where it can be enforced. 
With regard to bills of exchange and other negotiable instru- 
ments this general rule is recognized,® but it is said® that in 
certain cases effect should be given to the different view that 
the debt represented by the paper is situated where the debtor 
has bound himself to pay ; indeed, it has been held that biUs of 
exchange, drawn in India and payable in London, which at the 
time of the death of the testator were on board a ship on the high 
seas, were assets situated in England and therefore subject to 
probate duty, because ‘they represent, but do not constitute 
the assets ’.® But this reasoning does not apply to bank notes,® 
and therefore they cannot be subject to the qualification of the 
above stated general rule. 

2, Only those chattels are money to which such character has 
been attributed by law, i.e. by or with the authority of the 
State. This doctrine is very old® and it has been widely accepted 
in practice as well as in theory; in modem times its chief 
exponent has been G. F. Knapp, to whose work on the State. 
Theory of Money"^ it has given the title. According to the 

’ Of. Dio^, p. 718 ; Qoodiioh, p. 364; the rule applicable to billa of exchange 
(see Aloook v. StrM,, [1892] 1 Ch. 238 ; Embericos v. Anglo-Austncm Batib, 
[1906] 1 E.B. 677 ; Koechlin v. Kesieribaum, [1927] 1 K.B. 880) applies a 
fortiori. * Dicey, pp, 342, 348, 616, 996. 

^ Ibid., p, 616 ; as to Ds la Ohaumette v. Batik ofEnglwni (1831), 2 B. & Aid. 
386, see ibid., note x. 

* Pratt V. Attomey-Oenerdl (1874), LJl. 0 Ex. 140. In Popham v. Lady 

AyUslmy (1748), Amb. 69, Lord Bard-wicke held that bank notes passed under 
the provision of a -will disposing of a house '-ndth all that should be ip. it at his 
death', the reason being that bank notes are ready money, not bonds or 
securities, -which are only evidence of money due. In Stuart v. Bute (1813), 
11 Yes. 667, 662, howe-ver. Lord Eldon queried the decision and seemed in- 
clined to hold that bank notes as -n-ell os seouritieB -were evidence of title to 
things out of the house, not to things in it. See also Soutlicol v, Watson (1746), 
3 Atk. 228, 2^2, where bonk notes were hold to be cash, not securities -mthin 
the meaning of a -will. ' See p. 9, nn. 2, 8 above, 

* It -underlies the theory of the extrinsic value of money (nominalism), 
which will be dealt -with in another connexion below, pp. 63 sqq. 

’ StaaUidhe Pheorie dea Oeldes, 4th ed., 1923; English (abbreviated) edition 
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opposite view it is the usage and conception of commercial life 
and, consequently, the confidence of the people, which have the 
power to make things money. This opinion is held by many 
economists’^ and also by jurists,® who, however, concede that, 
normally, the creation of money is regulated by the State, but 
believe that under extraordinary circumstances chattels may 
circulate which do not derive the quality of money from the 
State, but which are in fact taken, and must therefore be 
regarded, as money. In recent times the question was of prac- 
tical importance when, during the Franco-German War of 1870- 
71, certain French towns, while being besieged, issued what was 
called ‘moimaie obsidionale or when during and after the 
Great War, German towns, chambers of commerce, or indus- 
trial undertakings issued 'emergency money’ {Notgdd)? Such 
‘money’ was readily accepted by the community, and certain 
French police courts held the forger of such things to be liable 
to punishment for counterfeiting of currency;* the German 
Supreme Court arrived at the same conclusion,® but this was no 

and translation by Lucaa and Bonar, London, 1924. On Knapp’s work seo 
BUis, Qemum Monetary Theory 1905-1933 (Harvard University Press, 1034). It 
attracted a great deal of discussion among economists, partly exuberant praise, 
partly the most adverse critioism; see, on the one hand. Max Weber, ‘Wirt- 
sohaft und Gosellschaft’ in Orundiisa der Sozialdkonomik, iii (1), 2nd ed., 1926, 
at pp. 40, 106, 100, and, on the other hand, L. v. Mises, The Theory of Money 
and Credit (London, 1934), pp. 416 sqq. Among jurists for whom Knapp's 
theories were less revolutionary its essence was readily accepted, although they 
were omphalic that it should not be regarded as a legal work; see H. WolS, 
Geld, pp. 666, 668, 671, and Internationales Primtreeht, p. 98, n. 9. Knapp’s 
theories are further discussed below, pp. 34, 63 sqq. See also Keynes, Treatise 
of Money (1930), i. 4; Gr4ciano, Du r6le de V^Stat en matiire monitaire, Paris, 
1896; Qerber, Geld und Stoat, 1926; Nolde, Bee. 27 (1929), 243, 249 sqq. 

^ This is usually done by including the element of confidence in the theory 
or even the notion of money. 

* Savigny, ObUgaHonemecht, p. 408; but espeoially Nussbaum, pp. 14-21, 
and 35 (1937) Mich. L.B. 866, 883 sqq. Hussbaum relies (p. 16) inter alia on 
the proposition that certain money tokens cotdd lose the character of money 
if in fact they were no longer accepted according to their nominal, but accord- 
ing to their intiinsio, value. But though this may be the practice, in law the 
legal tender power of money never exceeds the nominal value (sea below, 
p. 19). 

" On the private issue of token coins during the Bank Bestriction Period 
and during the nineteenth century in general seo Falfcnor, 16 Politioal Seience 
Quarterly, 803 (1901). 

* See Mater, p. 67, who rejects these decisions. 

* 14 June 1937, JW. 1937, 2381, with reference to older, partly difierent 
decisions. 
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departure from its repeatedly expressed view' that money only 
exists by authority of the State, ^ because the State was held to 
have tolerated and even sanctioned the issue of such money. 
Another difficulty arises where in the course of a revolution 
against the lawfd government rebels assume power within a 
certain district and, by irresistible force, impose a currency upon 
the community ; although the rebels do not form a recognized 
government, such circulating media, issued by the de facto 
authority, must be recognized as money.® 

Whatever one may be inclined to think of these doctrines 
in theory, it cannot be denied that in this country the 
State theory rules. It has never been doubted that the right 
of coinage was part of the King’s prerogative,® and Black- 

^ ROZ. 107, 78 (28 Nov. 1023); Beiohabank notes were not legal tender in 
the former German Froteoiorate of South-West Africa ; RQZ. 96, 262 (25 Sept. 
1919): ‘Money is measurement of value and means of payment by authority 
of tho State only.’ See the dednitions p. 7, note 2, above. 

* This is the oSect of a long line ot decisions of the Supremo Court of the 
United States: Tharingion v. Smith (1869), 76 U.S. 1; Banauer v. Woodruff, 
(1872), 82 XJ.8. 439i Effi-ngfor v. Kenney (IS85), 115 U.S. 666j Neta Orleans 
Waterworks v. LausUma Sugar Oo. (1888), 126 U.S. 18 j BaXdy v. Btmter (1898), 
171 U.S. 388; Houston & Texas 0,R. Co. v. Texas (1900), 177 U.S. 66. Seo on 
the subject Sedgwick, On Dcmagea, 8th ed., i, s. 278, and Eder, 20 (1934) 
Cornell L.Q, 62, 68-60. Nussbaum, 36 (1637) Mich. LJt. 866, 888, quotes 
these decisions in support of bis society doctrine of money. But in doing so 
he overlooks the distinction between the creation of money by the force of the 
de jure or the de facto authority against or without the will of the community, 
on the one hand, and the creation of money by tho will of the community 
against or without the will of the authority, on the other. Nussbaum’s theory 
might be correct if events had taken the latter course, but they took the former. 
Tho ‘ State ’ which is able to create money may be defined by the words of s. 30 
of the Foreign Enlistment Act, 1870, namely, as 'any foreign prince, colony, 
province or part of any province or people, or any person or persons exercising 
or assuming to exercise the powers of government in or over any foreign 
country, colony, province or part of any province or people’. Nussbaum also 
quotes the italioized words of Lord Campbell in Emperor of Austria v. Bay 
(1861), 3 De G. F. St J. 217, 234: ‘It is in evidence that the National Bank of 
Austria by the authority of the Emi^eror does issue notes which form the 
oiroulating medinm of Hungary, and that from this arrangement a profit 
accrues to the Emperor. Objeotion is made that in Hungary it is unlawful 
or unconstitutional to issue such notes to pass as money and to he a legal 
tender, without the authority of the Diet; hut they might pass as money 
without being a legal tender, and as de facto they axe legal tender according to 
the law administered in Hungary, wo can hardly inquire in on English Court 
of tTustics whether this is a stretch of prerogative.’ To say that this is ‘in ovo 
the society theory of money’ is surely a misinteipreliation. 

* Casede mixt Moneys (1604), Davis, 18, 19; Viner, Abr., lit. ‘Money’, xv. 
420 ; Corayns, Dig,, tit. ‘Money’, B. 1 . — Dixon v. WUlom, 3 Salkeld 238, dealt 
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stone^ went even so far as to say that ‘the coining of money is 
in all states the act of the sovereign power’. Although for the 
most part these rights of the King have now been put on a 
statutory basis,® the principle is not affected.® 

With regard to bank notes the development of the law was 
different, the reason being that their history is connected with 
that of bills of exchange and banking. Bank notes in the modem 
sense were not always distinguishable from other negotiable in- 
struments. When goldsmiths and bankers began to issue notes,* 
nobody thought of the necessity or desirability of authorization 
or restriction by the government. The position is well described 
by Mr. Feavearyear, whose words deserve quotation;® 

‘It will be remembered that in the first half of the eighteenth 
century the customers of the London banks made use to about an 
equal extent of the notes of those banks and of drafts upon cash 
accounts kept with them. Between these two documents at the 
outset there was really very little difference. The notes were issued 
in favour of the person who deposited the money, were generally for 
large, and often for broken, amounts, were frequently made out, not 
to “bearer”, but to “order”, and in the latter case passed current 
by endorsement like a cheque. ... It is not surprising therefore to 
find that the early writers upon paper currency drew no distinction 
between the various forms in which they found it. They grouped 
them all together as "paper credit”, and held that all of them drove 
out and took the place of metallic money. There was no important 
difference between the note signed by Francis Child, the banker, 
which said; “I promise to pay to Mr. John Smith or order, on de- 
mand, the sum of £186 148. 2d”, and the draft signed by John Smith 
and addressed to Francis Child which said: “Pay to Robert Brown or 
order the sum of £186 14s. 2d.’ ' No one regarded the former as in any 
way more entitled to be coi^sidered money than the latter. Davenant, 
Hume, and Sir James Steuart aU spoke of notes, bills, drafts, bank 

with guineas made in resjract to the value of £1 Is. 4d. set upon bioadpiecoe 
by proclamation; it was said that ‘though there is no Act of Parliament or 
Order of State for these guineas as they are now taken, yet being coined at the 
Mint and having the King’s insignia on them, they are lawful money and cur- 
rent at the value they were coined and uttered at the Mint’. As to the judicial 
notice of the value of guineas see also Holt O.J, in Pope v. St, Leiger (1694), 
6 Mod. I, at p. 7. • ^ i. 277. 

* Halshuiy (Hailsham), vi, No. 688; see especially Coinage Act, 1870, 33 

Viet., oh. 10, s. 6. ’ Halsbury (Hailsham), l.o. 

^ Peavearyear, The Pound Stalling, 1931, p. 97 sq. et passim. 

• p. 240. 
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credits, and even securities, as though they wore a part of the 
ciroulatmg money of the country. Adam Smith gave most of his 
attention to notes, which by that time had become by far the most 
important form of credit currency, but his well-known account of 
the bank money of Amsterdam makes it clear that he regarded that 
equally as money; and indeed he says: “There are several sorts of 
paper money ; but the circulating notes of banks and bankers are 
the species which is best known and which seems best adapted for 
this purpose”.’ 

When in 1694 the Bank of England was created,^ it was not 
a bank of issue in the modem sense. The statute did ‘not confer 
any exclusive privilege whatever on the Bank . . . and the 
Statute is silent as to the intention of the legislature whether 
the Bank should be a bank of circulation and issue or merely a 
bank of deposit’.® Nevertheless, it is well established that, 
immediately after its incorporation and before an Act of 1707® 
to a certain extent restricted the issue of notes, the Bank began 
to act as a bank of circulation and issue, ‘probably to a very 
considerable extent’,^ and that, in addition, various country 
banks continued to issue notes without government control. 

The serious problems raised thereby were not appreciated 
before the second quarter of the nineteenth century, when they 
became the chief topic of discussion between the currency and 
banking schools. The former school aimed at using the terms 
money and currency for notes and coins only, -at soparating the 
creation of money from its distribution, and at ‘putting the 
business of note issue under direct Glovemment control, as was 
the business of issuing coin ’.® These views were adopted by the 
Bank Charter Act, 1844,® by which the modem position was 
established and which made it clear that the privilege of issuing 
notes constituting money in England and Wales was exclusive 
to the Bank of England, whose notes had been made legal tender 
by the Bank of England Act, 1833.® 

In view of the fact that at that time innumerable notes issued 
by various banks circulated in England and that the radical 

^ 5 & 6 W. and M., oh. 20, a. 19. 

® JBani of England v. Anderson (1837), 3 Bing. N.C. 690, 652, pec Tindal C.J . ; 
a difiocent view is hold hy S'eavearyoac, p. 116. 

® 3 & 4 Anne, oji. Oj see Feaveoryear, pp. 116-18, 146. 

* Smdi of England v, Anderson (1837), 3 Bing. N.C. 600, 663, per Tindal O.J. 

‘ Feaveacyear, pp. 243-63. 

* 7 & 8 Viot., oh, 32. ^ Feaveoiyear, pp. 264, 266. 
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changes effected by the Act of 1844 were not made without 
serious struggles and controversies, it is somewhat astonishing 
to find that less than twenty years later it could be said 'that 
the right of issuing notes for pajrment of money, as part of the 
circulating medium, in Hungary, seems to follow from the jms 
cvdendae monetae belonging to the supreme power in every 
State and that there was ‘no reason to doubt that the prero- 
gative right reaches to the issue of paper money’.* If these 
words were meant to apply not only to Hungary, but also to 
this coimtry, they were perhaps somewhat premature, but they 
do show how easily the State theory of money, the correctness 
of which cannot now be denied, was accepted and worked on in 
England. 

3. Only those chattels issued by or on behalf of the State are 
money which are denominated with reference to a distinct unit 
of account. 

The early jurists were agreed that denomination is a neces- 
sary ingredient of coins,® while naturally they omitted to deal 
with bank notes. Thus Blaokstone said* that denomination is 
‘the value for which the coin is to pass current*. There can be 
no objection to this definition, if it is understood that the ‘value 
of money ’, in so far as it is not irestricted to the mere denomina- 
tion as such, but comprises the problem of nominalism or valor- 
ism, is not an ingredient of money itself but of monetary obliga- 
tions, their subject-matter and their extent ; denomination or 
value of money in the sense of discharging power will therefore 
be dealt with in another connexion.® 

^ Bmperor of A^tatna v. Day (1861), 3 De G. P. & J. 217, 234, per I/ord 
Oompbell. 

* S.C, p. 261, per Turner L. J. — The Constitution of tho United Stales grants 
to Congress the power ‘ to coin money, regulate the value thereof, and of foreign 
coin’ (Art. I, s. 8, par. 6). It was never doubted that ‘to determine what shall 
be lawful money and a legal tender is in its nature, and of necessity a govern- 
mental power. It is in all countries exercised by the goveimments ’ : Hephum v. 
OriawoM (1869), 76 U.S. 603, 616, 616 per Chief Justice Chase; Knox v. Lee 
and Parker v. Daviea (1870), 79 U.S. 467, 649, 662, per Mr. Justice Strong; 
JmUiard v. Greenman (1883), 110 U.S. 421, 447, per Mr. Justice Gray, who 
quoted Btnpeior of Aitairia v. Day (above n. 1). But until Knox v. Lee and 
Parker v. Daviea upheld the validity of the Legal Tender Acts on broad 
principles, it was denied that the power to import the quality of legal tender 
on greenbacks could be derived from the coinage power or from any other 
power expressly given in the Constitution of the Unitod States. 

> See p. 12, n. 3. * i. 278. 

° Below, p. 63. This view is not unquestioned. Hussbaum, for example. 
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In a different sense, however, everything which is money is 
denominated masmnch as it expressly refers to a unit of account 
on which it is based, or to its fraction or multiple. We speak 
of the pound sterling or a fraction or a multiple thereof, we 
speak of francs, dollars, and so forth, and in doing so we always 
refer to an ideal unit, a unit of account. This unit of account, 
it is true, is part of the various monetary systems, but it would 
not correspond to the actual circumstances of life if, for that 
reason, we were to refrain from regarding the unit of accormt 
as a necessary element of the notion of money itself.^ In fact, 
nothing can rightly be called money which cannot be described 
by mere reference to the unit of account. Looking at a Bank 
of England note of one pound sterling, everybody would say; 
this is one pound ; but this statement would be wrong if applied 
to a bill of exchange for one pound sterling. ‘The reference to 
the ideal unit is to be found exclusively and always with money. 
If e.g. a share or a bond to bearer is denominated at 1,000 
marks, the reference to the 1,000 marks obviously is a differ- 
ent one, namely an indirect only, as the document itself is 
connected with the holding of capital or the claim only which, 
in turn are related to the notion of money.’® Denomination by 
reference to a unit of account, its fraction or multiple, is there- 
fore an indispensable feature of every object to which the quality 
of money is to be ascribed. 

4. Chattels which have been created by law and which are 

defines money os ‘those ohattels which aie given and xeceivod in exchange, 
not for what they physioolly represent hut for a firaotlon, the integer or a 
multiple of on ideal unit’ (p. 0). He makes a strong point on including the 
nominelistic view in the notion of money itself. The same theory ia leas clearly 
advanced in 36 (1937) MtaA, L.R. 86S, where money is defined as a thing 
‘which, irrespective of its composition, is by common usage treated as a £rao> 
tion, integer or multiple of an ideal unit’ (p. 870). But the orthodox and correot 
view oozmeots the problem of nominalism not with money but with monetary 
obligations and their extent (see e.g. the valuable remarks of Breit in Duringer- 
Haohenburg, Kommentar gum Sandelageaetelmch, iv. 743). HevertheleBs, in ao 
for as Hussbaum emphasizes the importance of a reference to a distinct unit 
of account, be should be followed. The chief distinction between Nusabaum’s 
and the preaont writer’s definition of money is that Nussbaum adopts the 
society theory of money and includes the value of money in the notion of 
money. 

> But this view is not generally accepted: see Kussbaum, p. 7 ; HelfEerioh, 
p. 364. 

’ Hussbaum, p. 6; for his definition seep. 16, n. 6. Money and seouritles are 
therefore entirely distinct conceptions: see above, p, 10, n. 4. 
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denominated by reference to a unit of account are not money, 
unless they are meant to serve as universal media of exchange. 

It has already been observed^ that of the many functions of 
money that of being the medium of exchange is the fundamental 
one. In this connexion lawyers cannot but accept what econo- 
mic theory has elaborated, and they are compelled to do so 
because it is impossible to describe money in concreto without 
reference to its cardinal function. As has been mentioned above,® 
this experience has led lawyers even to accept definitions of 
money which merely refer to that economic function. 

Because money is the medium of exchange, it is not an 
object of exchange or, in other words, it is not a commodity. 
‘Economic goods and money thus appear as opposite concrete 
phenomena.’® As Nussbaum points out,* this antithesis does 
not mean that money is exempt from the economic rules relat- 
ing to the exchange of goods ; on the other hand, it does not 
follow from such submission to economic rules of general validity 
that money has no distinct qualities in the eyes of the law, but 
is simply a commodity. Mater’s conclusion® that money is a 
commodity (‘la moimaie est une marohandise ’) is due to a mis- 
understanding of this situation. 

But the quality of serving universally as a medium of ex- 
change within a given economic area and in a given economic 
system is an essential requirement of money. This is one of the 
reasons why biUs of exchange, cheques, bank bills, stamps, 
postal orders, chips such as are widely used in Monte Carlo, 
coupons, gold bars, treasury biUs, and so forth are excluded 
from the notion of money.® In times of crisis, it is true, one or 
another of such objects has been assimilated to money. Thus 
at the beginning of the Great War, postal orders were made 

^ Above, p. 6. * pp. 6, 7. 

> HetSerioh, p. 2. In the eame sense Hawtrey, Curreney and Orcdit (1930), 
p. 197 ; L. V. Mises, Theory of Money and Credit (1934), pp. 79 s^q . ; Nogoro, 
La Monnaie (Paris, 1936), pp. 385 sqq., 389. For the classical economists, 
notably John Stuart Mill, money was nothing but a oommoclity. 

* p. 34. 

° pp. 17-47. Mater’s reasoning, obiefiy based on certain remarks made by 
economists and in the French Parliament from 1789 to 1807, is very imaatis- 
factory. See Nussbaum, p. xv and p. 74, n. 4. 

' See Wolff, Oeld, p. 666. That even * certified cheques’ are not money suit- 
able for payment into court was decided in Oermany*. Kfinigsberg Court of 
Appeal, 22 Deo. 1930, JW. 1931, 8148. 

4625 U 
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legal tender by s. 1 (6) of the Currenoy and Banli Notes Act, 
1914;^ within the meaning of the German laws relating to 
foreign exchange restrictions, unused stamps are money and 
are therefore prohibited from being sent abroad without per- 
mission, ‘ if they fulfil the functions of money, i.e. are being used 
to effect payments Even in less extraordinary circumstances 
or connexions such things are sometimes put on the same level 
with® or used as or instead of* money. Nevertheless, as a rule, 
they are not money, because they are accepted as media of 
exchange only by a small circle or only occasionally. Further, 
it is in accordance with principle that the expressions ‘goods, 
wares and merchandise’ or ‘goods and chattels’, where they 
occur in penal statutes relating to larceny and similar crimes, 
do not generally include money.® But there may be exceptions 
to this rule. Thus R. v. Dichinson^ dealt with the question 
whether gold sovereigns were ‘goods’ within the meaning of the 
Defence of the Realm Regulations, 30 E, 48 & 68, prohibiting 
an attempt to melt down or use otherwise than as currency any 
current coin and giving power to order forfeiture of such ‘goods ’. 
As it was found that ‘it was intended to put these sovereigns 
into a crucible and melt them down’,’ it was held that they 
were goods. 

It is not, however, a requirement of the quality of money 
that the circulating objects actually serve as money, but it is 
sufficient that they are meant to serve as money.® This necessi- 
tates the conclusion that money, so long as it has not been 
invalidated by or on behalf of the sovereign power, retains its 
quality, even if it is no longer accepted as money by the com- 
munity. This view is the logical consequence of the State theory 
of money* and is therefore rejected by those who oppose it.“ 

^ 4 & 6 Geo. V, Ohs. 13, 14; repealed ty s. 13 Curranoy and Bank Notes Act, 
1928, IS & 19 Geo. V, ch. 13. 

^ BundeilasB, Nr. 167/36, Beiohsatouorblatt, 1933, 1071. 

* Soo e.g. Borgery Aot, 1013, 3 de 4 Geo. V, oh. 27, s. 18 (1). 

* In the early nineteenth century bills of exchange were current in Lanca- 
shire on which there were up to ISO endoraementa. See Feavearyear, pp. 
152 B(iq[., 241, 290. 

* Note to John Boward's case (1761), Foator’a o.o. 77; ij. v. Leigh (1764), 
1 Leaoh 62 ; R. v. Guy (1732), 1 Leaoh 241. See R. v. Hid, p. 0, n. 3 above. 

‘ [1820] 8 K,B. 663. ’ At p. 666 per Bray J. 

e Wolff, Qeld, p. 666 and n. 2 ibid. * See above, p. 10. 

“ Notably Nuasbaum, pp. 18, 36, 101, whom Bder, 20 (1034) Oomdl L,Q, 
62, 60, foUowe, 
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History suppKes ample material relating to periods of debase- 
ment during whicb money, particularly coins, was -withheld 
from circulation by individuals or lost the purchasing power 
which it formerly had.^ Bub such events did not render it 
impossible to make use of the coins or notes at their nominal 
value, and therefore it cannot be said that they were no longer 
money.® 

On the other hand, it often occurs that in an individual trans- 
action things which generally are and remain money are used 
in a different capacity and, in fact, do not serve as media of 
exchange. Money in a bag, being sold per weight,® or a coin, 
being purchased as a curiosity,* cannot bo described as money 
for the purposes of the respective transaction.® 

^ IsTusabaum, l.c. 

• This view is supported by the practice of American courts during the 
greenback period (1861-79), when gold dollars were at a piemimn. One gold 
dollar was always regarded as one dollar. Thus it was said by Chief Justice 
Waite in Thompson v. Butler (1877), 5 Otto (96 U.S.), 694, 698 that ‘a coin 
dollar is worth no moro for the purpose of tender in payment of an ordinary 
debt than a dollar’. Or if the creditor of a mere dollar debt of S6>000 had 
obtained $6,000 gold through the realization of a seouxity given to him, the 
debtor could not recover the amount of the premiums Btanwood v. Flagg 
(1867), 98 Mass. 124 j Stark v. Carffin (1870), 106 Mass. 328 ; Hanoock v. Franklin 
insurance Co. (1873), 114MaeB. IBS. Ifussbaum’s view that such circumBtanoes 
prove the society doctrine of money (above, p. 11, n. 2) is therefore un- 
justified. It must be remembered that at the present time gold sovereigns 
have a market value of approximately 33s. As gold sovereigns are still legal 
tender, it is submitted that if my debtor pays a debt of 20s. or perhaps even 
of 33s. by delivering a gold sovereign wbioh has been stolen, I am not exposed 
to any claim by the real owner. 

° Cf. Taylor v. PVumer (1816), 3 M. & S. 662, and the remarks of Bankes 
Ii.J. in Bangue Beige v. Hambrouck, [1921] 1 E.B. 321, 326. 

Moss V. Hancock, [1899] 2 Q.B. 111. 

® In the case of Qay's Gold (1872), 13 Wall. 358, the Supreme Court of the 
United States hold gold coins in a package to be ' goods wares and merchandize ’ 
within the meaning of a certain statute. The Kew York courts also held that 
under certaia carcumstanoes gold ooins were the subject-matter of a sale requir- 
ing the application of the Statute of Iteuds: Peabody v. Speyers (1874), 69 
N.Y, 230; Fowler v. New York Gold Exchange Bank (1867), 67 N.Y. 138 at 
p. 146. But during the infiation it was held in Germany that, if the pleintifi’s 
servant stole his master’s German gold ooizm and sold them to the defendant at 
a much higher price than thoir nominal value, the latter was not liable to 
return them to the plaintiB, because the gold ooins were regarded os negotiable 
monoy: Dresden Court of Appeal, 19 Jon. 1922, BankarMo, xxii. 241. The 
decision is criticized by Breit in Diiringer-Haohenburg, Kommentar mm 
Handdsgesetebuch, iv. 1000 and Kussbaum, 36 (1937) Mich. L.R. 866, 906, 
and must surely be wrong, because in the partionlar context the gold coins 
were not used as money (os in the case mentioned at the end of n. 2 above. 
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IV 

The foregoing considerations are concerned with the question, 
Under what circumstances may circulating objects rightly be 
described as money? They have, however, nothing to do with 
a difEerent problem : What is money in an abstract sense, what 
is its essence, its intrinsic attribute, its inherent quality ? 

The answer given by economic theory is that money is ‘wealth 
power’, is ‘purchasing power in terms of wealth in general’.^ 
This conception deserves to be, and has been, approved of by 
the law. 

As far as can be ascertained, the first lawyer to express it was 
Savigny, who said:® 

‘ In the first place money appears in the function of a mere instru- 
ment for measuring the value of individual parts of wealth. As 
regards this function, money stands on the same basis as other 
instruments of measurement. . . . But money also appears in a 
second and higher function, viz. it embraces the value itself which is 
measured by it, and thus it represents the value of all other items of 
wealth. Therefore ownership over money gives the same power 
which assets measured thereby are able to give, and money thus 
appears to be an abstract means to dissolve all property into mere 
quantities. Therefore money gives its owner a general wealth power, 
applicable to all objects of free intercourse, and in its second function 
it appears as an independent bearer of such power, placed at the side 
of, and equivalent to and equally efficient as aU particular objects 
of wealth. Such wealth power, characterizing money, has, moreover, 
the attribute of being independent of individual abilities and necessi- 
ties, and consequently of having equal usefulness for bU and under 
all ciroumstanoes.’ 

The idea that, according to its intrinsic nature, money is 
abstract purchasing power, though not unopposed,® has been 
widely accepted by German jurists,* and it has also been ex- 

but as aommoditios. A better view was taken by tbe Qeiman Supreme Finance 
Court, whiob held that a turnover tax was payable where gold coins were sold 
as a commodity; 31 Jan. 1922, Entsclieiiungen dea JReiehsflmmhoJs, 8, 100. 

^ B. O. Hawtiey, Emsyclopcedia Brilanmea, 11th ed. xv. 693. It is needless 
to say that this view is not undisputed. 

* Obtigaiionenreoht, i. 406. ^ Nussbaum, pp. 66-70. 

* Woffi, Geld, p. 560; Breit, p. 16, n. 6; Ennecceius-Iiehmaim, Betihi der 
SchuldverhSUniaie (1932), p. 40. Bee also q. Siminel, Die PhUmophie dea 
QeMea, 4th ed., pp. 87 sqq., where he also disousses the reciprocity and rela- 
tivity as a feature of tlie essence of money, the conclusion being that money 
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pressed by Lord Macmillan when he said^ that money® is ‘pur- 
chasing power in terms of commodities Indeed, it is a useful 
guide for appreciating one of the essential features of the memor- 
able case of Banco de Portugal v. Walerlaw <&t Sons Limited,^ 
the principal facts of which were as follows: The defendants 
were employed by the plaintiffs, the Portuguese bank of issue, 
to print a series of bank notes, known as Vasco da Gama 500 
osoudo notes, and they delivered 600,000 of these to the plaintiffs, 
who put them into circulation. Subsequently, an ingenious 
criminal managed to obtain from the defendants 680,000 notes 
of the same t 3 q)e, printed from the original plates and indistin- 
guishable from the first set. A great part of these notes was put 
into circulation in Portugal, but when the plaintiffs discovered 
the circulation of these unauthorized notes, they withdrew the 
whole of the issue of Vasco da Gama notes and undertook to 
exchange them for other notes. When the plaintiffs brought an 
action against the defendants in the English courts, many diffi- 
cult questions connected with the measure of damages and 
banking law fell to be decided. But one of the most important 
problems was whether the plaintiffs were entitled to damages on 
the basis of the face value of the genuine notes issued by them 
in exchange for unauthorized notes, or whether the damages 
suffered by them consisted only in the cost of printing notes to 
replace the genuine notes with which they had parted. The 
latter view commended itself to Scrutton L.J. in the Court of 
Appeal and to Lords Warrington and Russell in the House of 
Lords, while the former view was accepted by a majority both 
in the Court of Appeal {Greer and Slesser L.JJ.) and in the 
House of Lords (Lords Sankey, Atkin, and Macmillan). In this 
connexion it is of special interest to note that Lord Atkin as 
well as Lord MaomiUan mado it clear that, having regard to 
their note-issuing power, the plaintiffs, when issuing the new 

is ‘die entaohiedenste Sichtborkeit, die deutUohste Wirkliobkeit dor Fonael des 
aUgemeiuen Seins, nach der die Binge ihren Sinn anevnander flnden und die 
Oegenseitigkeit der Verhaltnisae, in denen aie sobweben, ibr Sein nnd Soaein 
anameobt’ (p, 98). Simmora momentous work ahould not be oTorlooked by 
any atudent of monetary problems. 

1 Banco de Portugal v. Waterlow th Boris, [1932] A.O. 462, 508. 

^ Lord Haomillan apoke of iaaaed notes, but bia remark applied to money 
in general. 

’ [1932] A.C. 452 ; on tbia case see Sir Ceoil Kisob, The Porlugrtese Barde Note 
Gase (London, 1982). 
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notes, were parting with and putting into circulation a portion 
of their wealth, or in other words, were parting with money.^ 
Thus Lord MaomiUau said:^ 

‘In my opinion this argument (that the Bank had only sacrificed 
some stationery) is fallacious. It overlooks the cardinal fact that a 
note when issued by the Bank of Portugal becomes by the mere fact 
of its issue legal tender for the sum which it bears on its face. The 
issued note represents so much purchasing power in terms of com- 
modities. It can be used by the holder of it to purchase at current 
prices any commodity in the market, including gold and securities. 
It can equally be used by the Bank to purchase commodities, includ- 
ing gold and securities, or to discharge debts due by it. It must be 
accepted by the Bank in discharge of debts due to it.’ 

Or to quote Lord Atkin:® 

‘I therefore find the position to be that the Bank by issuing its 
note like the trader issues its promise to pay a fixed sum ; issues a bit 
of its credit to that amount; like the trader, it is bound to pay the 
face value in currency ; like the trader it is liable on default to judg- 
ment for the face value exigible out of its assets ; and fike the trader, 
if it is compelled by the wrong of another to incur that liability, its 
damages are measured by the liability it has incurred.’ 

These words also enable the general conclusion to be reached 
that it is the intrinsic nature of money to represent purchasing 
power. 

^ Lord Atkin, pp. 487 sqq. ; Lord MsezniUon, pp. 601 sqq. 

> p. 608. 


p. 489. 



CHAPTER II 


THE MONETARY SYSTEM, ITS ORGANIZATION 
AND INCIDENTS 

I. Monetary systems in general and the British monetary system in parti- 
cular: (1) administrative measures (the unit of account and its organiza- 
tion); (2) normative measures: (o) legal tender; (6) convertibility; (c) flat 
money. TI. BeGnition of the unit of account. HI. Alterations of mone- 
tary systems. IV . Distinction between monetary systems having common 
characteristics. V. Belations botwoon monetary systems: (1) the par of 
exchange ; (2) the rate of exchange. VI. Protective ourrenoy measures. 

I 

‘The basic conception in the modem organization of money is 
that of a currency standard.’^ 

It is indeed true that, chiefly in the course of the nineteenth 
century, ideas developed in all civilized countries and statutes 
were enacted which organized the respective national currencies 
on more or less identical lines, the principal feature of which 
was the introduction of fixed relations between the various 
kinds of circulating media. It does not, however, fall within 
the scope of a discussion of the legal problems of money to 
describe in detail the various forms that these monetary systems 
may take, this being a matter of economic science.^ From the 
point of view of law, it will suffice to indicate the broad lines 
on which all modern monetary systems are organized, and to 
state the characteristics of the English monetary system in 
particular. 

Experience shows that the legal rules which form part of the 
modem monetary systems may roughly be divided into two 
groups. On the one hand, there are what have been called® 
mere ‘fiscal laws’, i.e. provisions of a purely administrative 
dharaoter, regulating the internal organization of the monetary 
system. On the other hand, provisions are to be found which 
deeply affect the relations between members of the co mm u ni ty 

1 HelfEerich, Money, p. 362. 

’ See the exhaustive discuseion by HelSericb, pp. 352 eqq. As to tbo law 
of the doUac in portioular see Kussbaum, 87 (1937) Ool, 1067. 

’ Anderson v. Sguitdble Life Assurance Society of the Vmted States (1926), 
134 D.T, 667, at p. 666 per Warrington, D.J., as be then was. 
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{and which therefore have a normative character). Both groups 

win have to ho considered in some detail. 

1. Under the head of the former group, the unit of account 
must first he mentioned. 

‘ In all cases which occur in practice we deal with money in specific 
sums, in specific quantities, and not simply with money per ae. 
Money, like all quantitive conceptions, such as length, weight, bulk, 
can only be expressed by a multiple or a fraction of a fixed unit. In 
our systems of linear measures a specific length, such as the metro or 
yard, functions as a unit in which all lengths can be expressed, just 
as in our system of weights a specific weight quantity, such as the 
gram, is the unit or standard by which all quantities are measured. 
In the same way money requires a specific quantity to serve as the 
unit in terms of which ^ sums of money can be expressed.’^ 

This is the unit of account which, in modem times, serves to 
express money and to measure values.® In the various monetary- 
systems the unit has different names which, moreover, have not 
at all times been the same. In this country, ‘the pound sterling 
as a unit of account came into existence in Anglo-Saxon times. 
There has been no break in the sequence of contracts in which 
pounds, shillings and pence have been the consideration from 
those times to the present day.’® And just as multiples and 
fractions are formed from the units of other quantitive con- 
ceptions, so is this done in monetary systems firom the unit of 
account, -the pound sterling being divided into 20 ubinirigH and 
the shfiliug into 12 pennies. 

The unit of account and its multiples and subdivisions thus 
having been established, the next step is to pro-vide for the 
methods of issuing money, for the forms of money, for the 
definition of the weight of coins, their standard, content, fine- 
ness, limits of error, remedy allowances, and so forth.* In this 
connexion, however, the moat important point is to decide 
whether or not there is a connecting link® between money value 

1 Bj^eri(A, p, 364. 

* The -view that measurement of value is the baaic, not one of the consecu- 
tive funetions of money, has been rejected above, p. 6. Cf. also WolB, Qeld, 
p. 670, n. 20, with fiirther rsfereno^. 

* Feaveoryear, p. 3. 

* Coinage Acts, 1870 to 1920, 33 Viot,, oh. 10; 64 & 66 Viot., oh. 72; 10 
Oeo, -y, ch. 3; Currency and Bank Holes Aot, 1028, 18 & 19 Qeo, Y, oh. 13. 

' Although this is regarded by some writers as the charaoteristio feature of 
a sold standard, or a metallic standard generally (HelSericb, p, 366; Zolotas, 
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and money substance. Where such a connecting link exists, it 
is now^ usually gold, and we may then speak of a gold standard. 
The gold standard originated in England in the eighteenth cen- 
tury, when, on the basis of a Proclamation of 1717 fixing the 
price of a guinea at 21 shillings, ‘it came to be recognized that 
gold had definitely supplanted silver as the standard upon the 
basis of a guinea weighing 129-4 gr. at 21s. Od. or at a mint 
price of £3 17s. 10^. per standard ounce’.® By 1819 this figure 
of £3 17s. 10|d. an ounce had come ‘to be regarded as a magic 
price for gold from which we ought never to stray and to which, 
if we do, we must always return’ and when Peel’s Act* put 
an end to the Bank Restriction period under which the country 
had laboured since the events of 1797,® this was effected by 
providing® that as from 1 May 1823’ all restrictions upon cash 
payments were to cease and that the Bank was to pay its notes 
at par, i.e. at £3 17s. lOJd.® Again, when the monetary dis- 
turbances caused by the Great War were at last remedied by 
legislation,® it was provided*® that only the Bank of England 
should be entitled to bring gold to the Mint and to have it coined, 
and that, so long as this provision was m force, the Banlc should 
be required to sell gold bars of approximately 400 oxmees of 
fine gold to any purchaser who tendered £3 17s. lOp. per ounce 

L'lStaUm-or, Faria, 1033, p. 11), it is not intended to adopt one partionlar 
definition ty the words ‘ connecting link’. If this were intended a more exten- 
sive discussion would he necessary, which, however, from a legal point of view, 
can be dispensed with. As to definitions see Molle, Die modemen Qeldtheorim 
und WaJirungeeysteme (Stuttgart, 1926) ; Husshaum, Qeld, pp. 61 sqq. It may 
suffice to observe that usually a differentiation is made between the gold 
specie standard, depending on free coinage and use of gold coins as medium 
of exchange, gold exchange standard, depending on convertibility of the cur- 
rency into a foreign currency which is itself preserved at parity with gold, and 
gold bullion standard, depending on the obligation of the central bank of 
issue to buy and sell gold bullion, without restriction, at fixed prices. See 
Hawtrey, FAe QoU Standard m TAeary and Practice (London, 1933), p. 109. 

^ For other systems see HelfCerioh, pp. 44 sqq., 363. In recent times many 
countries have linked their currency to other currencies, especially to the pormd 
sterling. See the survey in Foreign ExcAange Eeatrictions, issued by the Swiss 
Bank Corporation, from which it appears that the money emit of the Scan- 
dinavian countries, Bsthonia, Lithuania, Bulgaria, Bumania, Turkey, Greece, 
and Bolivia, is based on the pound eterling. 

® Feavearyear, p. 142. ® Ibid., p. 137. * 69 Geo. Ill, eh. 49. 

» 37 Geo. ta, oh. 28, oh. 32, <h. 40. • See s. IV. 

^ By 1 & 2 Geo. IV, cb. 26, the date was fixed os from 1 May, 1821. 

‘ See Feavearyear, p. 206. 

* Gold Standard Act, 1926, 16 & 16 Geo. V, ch. 29. s. 1. 
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of standard gold. It was this provision which was repealed by 
the Gold Standard (Amendment) Act, 193 1.’- Since then, for 
the third time in English economic history, the pound is not 
based on a metaUio standard but on a paper currency which, 
as the words ‘fiduciary issue pointedly make clear, is founded 
less on metallic wealth than on British credit. 

2. Turning now to the second group of rules usually accom- 
panying the organization of monetary systems, we have to con- 
sider the conceptions of legal tender, convertibility and incon- 
vertibility, and forced currency (compulsory tender, fiat money). 

(a) There does not appear to exist an English statutory pro- 
vision relating to the meaning of the term ‘legal tender’. It is, 
however, clear that legal tender is such money as, if proffered, 
it is incumbent on the creditor to accept in discharge of the 
debt (cottrs Idgal, AnmJmezwang)? Under English law the credi- 
tor is not compelled to accept money legally tendered to him ; 
for neither criminal* nor civil liability for damages ensues if 
he refuses acceptance.® The only consequence of such refusal 
is that the debtor is not liable to pay interest or costs if he has 
tendered the exact amount before action and continues ready 
and willing to pay and, after action brought, pays the amount 
of the debt into court.® 

The question what money is to be considered legal tender'^ 
is usually answered by the statutes organizing the monetary 
system. As regards bank notes, although for a considerable 

1 21 & 22 Geo. V, oh. 47, 

2 Cuirency Banknotes Act, 1928, 18 & 19 Geo. V, ch. 13, e. 2. 

^ Aa to cawra UgaH in Fiance see Degand, Bip. dr. int., Change Ho. 12. As 
to Annahmexuiang (or, sometimes, geeetzliches Zahhmgamitiel) in GermEtny see, 
e.g., Nussbaum, p, 22; Sobemheim, Reehtsveighichmdes Handworterbueh, iii. 
668 sqq. 

* AUter in ITiance ; sec Art. 476 (11), Penal Code. 

s It is theiefoce misleading to say, as is often done, that the oieditoi must, 
OF is bound to, or cannot refoso to accept legal tender. 

‘ For details see Halshvcry (Hsllsham), -vii, Ho. 276, and the usual text- 
books. 

’ In 1923 a Virginis court said in Viid! v. Howard, 136 Va. 101, 106, that 
^the authorities . . . clearly recognize the distinction between money which is, 
and money which ia not, legal tender. In other words, all legal tender is money, 
but not all money is legal tender’. The latter part of thia statement, on which 
the formulation in the text is based, is theoretically sound, as was recognized 
by bold Campbell in Emperor gf Aiutria v. Boy (1861), 8 Do G. F. & J. 217, 
234: ‘Bub they might pass as money without being legal tender.’ But as far 

at ^AwsAoitna/4 4«>sA affif ArnAufi 18 ftf HO DrB.otic&l iiuportaiioOf as 
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time they had come to be treated as money, ^ the courts hesitated 
to decide that they also were legal tender. Since the Restriction 
Bill, 1797,® had been content to provide that bank notes should 
be ‘deemed payments in cash, if made and accepted as such’, 
it was possible to decide® that bank notes, in the absence of such 
agreement, were not legal tender. The position was remedied 
in 1811 and 1812,* and, after a short retrun to coins only,® it 
was provided® that notes of the Bank of England were legal 
tender for all sums above £5 ‘so long as the Banli of England 
shall continue to pay on demand their said notes in legal coin’. 
The present position results from the combined operation of 
this provision and of the Currency and Bank Notes Act, 1928,'' 
and bank notes are now legal tender for the payment of any 
amount. 

As regards coins, it is provided by s. 4 of the Coinage Act, 
1870,® that gold coins are legal tender for the payment of any 
amount, silver coins for the payment of an amoimt not exceed- 
ing 40 shillinga, and bronze coins for the payment of an amount 
not exceeding 1 shilhng, and though gold coins are at the 
present time not in circulation, this provision stands unrepealed. 
But s. 4 makes the legal tender power of the coins dependent 
on three conditions, viz. that the coins have been duly issued 

(with the exception of foreign money which is money, but not legal tender, 
below, p. 124) at the present time no money circulates in England which is 
not legal tender. The position was different when there existed country bank 
notes, and it is still different in the United States: see Nussbaum, 36 (1937) 
Mich. L.S. 866, 893 sqq. The first part of the above statement that all legal 
tender is money is justified, though it is opposed by Nussbaum, l.c,, pp. 903 sqq. 
Nussbaum’s reasoning is based on historical examples which are of no actual 
significance and on cases which we preferred to solve by the admission that 
under certain circumstances money-things may lose the clisracter of money 
and acquire that of a commodity; see above, pp. 16 sqq. 

^ See above, p. 6. ' 37 Geo. XU, ch. 46. 

® Qrigby v. Oakes (1801), 2 Bos. & Pul. 627 ; see already Loekyer v. Jones 
(1796), Peake’s N.P.C. 240 per I.ord Kenyon. As to agreement to accept bank 
notes see Brown v. SomI, 4 Esp. 267. That country banlc notes were good 
tender in case of agreement oiUy was laid down in Loekyer v. Jones (1796), 
Peake’s N.P.C. 239; TUey v. Courtier (1817) not reported but referred to and 
approved of in Polyglass v. Oliver (1831), 2 Cr. & J. 16; see also above, p. 8, 
n. 8. 

* 61 Geo. m, dh. 127 ; 62 Geo. HI, oh. 60, extended by 63 Geo. IH, oh. 6 
and 64 Geo. Ill, ch. 62 until the resumption of cash payments. 

* Lord Liverpool’s Act, 69 Geo. HI, oh. 68, s. 11. 

* Bank of England Act, 1833, 3 & 4 Will. IV, dh. 98, s. 6. 

» 18 & 19 Geo, V, dh, 13, s. 1 (2). » 33 Viet., oh. 10. 
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by the Mint, that they have not been oalled in, and that they 
have not become diminished in weight so as to be of less than 
the standard weight. The import of these three conditions is 
elaborated by ss. 6 to 7 of the Coinage Act, 1870. S. S provides 
that no piece of gold, silver, copper, or bronze, or of any metal 
shall be made, except by the Mint, as a coin or a token for 
money, or as purporting that the holder thereof is entitled to 
demand any value denoted thereon, and any contravention is 
liable to give rise to conviction. S. 7 provides that where any 
gold coin is below the current weight or where any coin has 
been called in by proclamation, every person shall cut, break, 
or deface such coin tendered to him in payment, and the person 
tendering the same shall bear the loss. S. 6, which is more 
difficult to understand, reads as follows r’- 

'Every contract, sale, payment, bill, note, instrument, and secur- 
ity for money, and every transaction, dealing matter and thing 
whatever relating to money, or involving the payment of or the 
liability to pay any money, which is made, executed or entered into, 
done or had, shall be made, executed, entered into, done and had 
according to the coins which are current and legal tender in pursu- 
ance of this Act, and not otherwise, unless the same he made, 
executed, entered into, done or had according to the currency of 
some British possession or some foreign state.’ 

At first sight, one would be inclined to think that s. 6 relates 
to the second condition laid down in s. 4 and provides that no 
payment shah he promised or made in a ooin which has been 
called in by proclamation and which is therefore not ‘current 
and legal tender in pursuance of this Act’. Such a construction 
would be fortified by the fact that the proviso contrasts the 
currency of British possessions or a foreign state with that of 
this country ; s. 6 would then mean that a payment may be 
promised or made either in the coins ‘which are Oim&ni a/nd 
legal tender in pursuance of this Act’, or in the currency of 
British possessions, or in that of a foreign State, and it would 
exclude any other currency. This could only he suoh a cur- 
rency as is no longer ‘current’ or suoh coins as are not of the 

^ The same provision exists, e.g., in Canada (s. 16 (2), (3), Cnirency Aot, 
1910, B.ev. Statutes of Csnada, 1927, ch. 40) and in Austeslia (s, 7, Common- 
wealth Coinage Act, 1909). 
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■weight and fineness prescribed in the Schednle of the Act.^ 
Such a construction would not necessarily be made impossible 
by the fact that s. 7 allows the cutting or defacing of any coin 
called in by proclamation and thus relates to coins which are 
no longer current ; for s. 7 would then refer to those cases where 
in contravention of s. 6 coins which are not current are tendered, 
and would ensure the prevention of their circulation. On the 
other hand, the contention that s. 6 of the Coinage Act, 1870, 
aims at securing the use of coins which are current and which 
correspond to the prescribed weight and fineness is strongly 
supported by an earlier enactment. The statute 6 Geo. IV, 
ch. 79, which was repealed by the second Schedule of the 
Coinage Act, 1870, pro'vided ‘for the assimilation of the cur- 
rency and monies of account throughout the United Kingdom 
of Great Britain and Ireland’, and s. 1, which is repeated almost 
verbatim by s. 6 of the Coinage Act, 1870, makes it quite clear 
that its purpose was to ensure that after the commencement 
of the Act only English money should he used in Ireland, to the 
exclusion of the Irish pound lutherto circulatmg and quoted at 
a discount. Moreover, the above construction of s. 6 may derive 
some support from a similar provision of an analogous Act, viz. 
from s. 19 of the Weights & Measures Act, 1878,® the clear pur- 
pose of which is to eliminate the use of old weights and measures 
and to ensure the use of the imperial weights and measures 
ascertained by the Act.® 

The correct construction of s. 6 is, however, very doubtful. 
An alternative solution would be that by the combination of 
ss. 4 and 6 parties are prevented from making an effective bar- 
gain for a debt to be paid only in one form of legal tender. If 
t>ii.«i were so, the important practical consequence would ensue 

1 Iji Halabuiy (Hailsham), xxiii, No. 261, it is said that iinder s. 6 evexy 
lia'billt^, toilesB it concerns some foreign ouirenoy, ‘can only be dischai^^’ 
by paying what is legal tender in Bngland. It is believed that this somewhat 
gener^ statement in fact fblly corresponds to the explanation given in tho 
text. See also Halsbnry (Hailsham), i. 170. 

* 41 & 42 Viet., oh. 49. 

s S. 19 reads as foUows: ‘Every conixact, bargain, sole or dealing mode or 
had in the United Hingdom for any work goods waxes or merohandise or other 
thing which has been, or is to be done, sold, delivered, caixiod or agreed for 
by weight or measuro, shall be deomod to bo made and had according to 'the 
imperial weights and measures ascertained by this Act or to some multiplo 
or port thereof^ and if not so made or had, shall he void, . , .’ 
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that payment exclusively in gold coin could not be validly 
stipulated for, and it seems therefore preferable to scrutinize 
that suggestion in connexion with the general discussion of the 
validity of gold clauses^ and the like. 

In any case one will have to agree with Lord Tomlin, who 
confessed® that he found ‘difliculty in assigning any meaning of 
precision to this obscure section’, namely, s. 6 of the Coinage 
Act, 1870. 

{b) Money is convertible, or, as Knapp described it,® pro- 
visional, if the issuing authority or banlc is bound to exchange 
it for other types^ of money at the nominal rate ; money is 
inconvertible, or definite, if such an obligation does not exist. 

Convertibility is a feature of those currencies in which the 
standard money consists of metal, generally gold, and in which 
the paper money which may also be in circulation can always 
be exchanged for the standard money. It is the function of such 
convertibility to keep the paper money at its nominal value ; for 
'as long as this redeemability is not a dead letter, but an actu- 
ality, the value of the paper currency issued by the State, or of 
the bank notes issued by private individuals, cannot materially 
deviate from their nominal value expressed in terms of metallic 
currency. The value of the paper tokens is thus, indirectly, 
closely connected with the value of a specified quantity of metal 
which forms the basis of the existing currency system.’® 

Convertibility difEers from legal tender in that it lays the 
issuing bank under a definite obhgation, which can be enforced 
by action. 

Convertibility, being so closely connected with the existence 
or non-existence of a metallic (especially a gold) standard,® does 
not at present exist in England. It had been an essential feature 
of the Bank of England Act, 1833,’ but it was modified by 
the Gold Standard Act, 1925,® which exempted the Bank of 

1 Selow, pp. 104 aqg. 

‘ AMaide Eleotrio Swpply Co. v. PrudevHal Aamranee Oo„ [1934] A.O. 122, 
142. ’ Stati Theory of Money, p. 103. 

* Bxcluuige against money of the same type is not eonvertibility in the usual 
sense. Ehi* such exchange see Coinage Act, 1801, 64 & 66 Viot., oh. 72: gold 
ooins against gold coins ; Currency and Bank Notes Act, 1928, 18 & 19 Geo. V, 
ch. 13, B. 4 (4) : currency notes against baiA notes. 

‘ Helfterieh, p. 66; see also Gregory, The Cold Standard and its Eutun, 
2nd ed. (London, 1032), pp. 1 sqq. ' See above, p. 26. 

M & 4 Wai. IV, ch. 98. » 16 & 16 Goo. V, oh. 29, s. 1. 
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England from liability to redeem its notes with gold coin and 
merely placed it under the obligation to sell gold bullion at a 
fixed price, and, moreover, granted the exclusive right of obtain- 
ing coined gold from the Mint to the Bank of England. It was 
this limited convertibility which was abolished by the Gold 
Standard (Amendment) Act, 1931.^ 

(c) The combination of legal tender and inconvertibility con- 
stitutes what is called forced® issue or compulsory tender or fiat 
money {cours force, Zwangskurs). Thw the EncyclopoediaBritan- 
nica defines® Fiat Money as irredeemable money issued and 
made legal by government order but not secured by gold or 
silver or other adequate reserve. Or, perhaps more correctly, it 
may be said that the issue is a forced one if paper money is the 
only circidating medium and if nothing but paper money can 
be tendered to or demanded by the creditor. 

In view of the fact that at the present moment only irredeem- 
able paper money is in circulation in this country and that, in 
respect of amounts exceeding 4Is., paper money is the only legal 
tender in existence, it cannot be doubted that the present Eng- 
lish currency is a forced one. The implications of this position 
wiU have to be further considered in other connexions.* 

Inconvertibility exonerates the bank of issue from paying its 
notes in gold and puts it merely under the obligation to pay them 
in currency, i.e. in its own notes, it being irrelevant whether an 
individual note was issued before or after the introduction of 
inconvertibility® or whether it is held and situate inside or out- 
side the countay.® Therefore the promise ‘to pay’ which bank 

1 21 & 22 Geo. V, ch. 46. 

^ This is the expression used by the translator of Helfierich, p. 66 ; as to 
definition of covrsforoi in h^ance see Degand, p. 20, n. 3 above. 

‘ 14th ed., vol. ix, p. 212; see also Keynes, Treatise on Money (1030), p. 7. 

* See helow, pp. 109 sqq. 

° Tn Germany there existed at one time a considerable body of holders of 
old mark notes who, stured up by demagogues, claimed that their notes, issued 
before the war legislation suspending convertibility, ought to be paid in gold. 
In two long judgments the Supreme Court disposed of this absurd contention: 
20 May 1926, BQZ. 114, 27 ; 20 June 1929, JW, 1929, 3491. 

• Though, in general, the law of the country to which the bank of issue is 
subject governs the obligations arising out of bank notes (Nussbaum, Odd, 
p. 142), it is sometimes maintained that the introduction of inconvertibility 
does not aSect the position of foreign holders; but this doctrine is fallacious, 
as the alleged principle that monetary laws have no extraterritorial efiect does 
not exist (see below, p. 193). Where, however, the inability to redeem bank 
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notes express or imply'- is of no real significance after the intro- 
duction of inconvertibility. Nevertheless, inconvertibility does 
not make bank notes mere tokens of money, depriving them of 
their character as negotiable instruments.® 

n 

After this brief survey of the more important aspects of a 
monetary system in general and the British monetary system 
in particular, it becomes necessary to consider more closely the 
meaning of the unit of account. It will be evident, not only 
when the nature and extent of money obligations come to be 
dealt with,® but also in other connexions/ that this is a question 
of such fundamental significance as to require further discus- 
sion. 

The problem, what is to be understood by the unit of account, 
e.g. the pound, presents itself in its most serious form when the 
cm'rency system is in no way based on metal, but merely on 
inconvertible paper, or in other words on the credit of the bank 
of issue. But substantially the problem is the same when paper 
money is convertible or when coins form the only currency. In 
this case, and in this case only, it is not unreasonable to ask the 
question: Is the pound to be defined as a certain quantity of 
metal, or as something else ? If money is being regarded as a 
certain quantity of metal, i.e. with reference to its weight, there 
does not really exist a unit of account in the modem sense, 
because the basis of the currency is then not an independent, 
abstract, ideal unit of account, but a concrete, real unit of metal. 
It is therefore quite correct to say that a unit of account begins 
to he used as soon as coins are accepted in payment by tale and 
not by weight.® The names nowadays employed to designate 
the various units of account very often make it clear that 
originally they described a certain weight: ‘potmd’, ‘mark’, or 

no-tos in gold is due -lo exchange lestriotione, not to the introduction of incon- 
•vertibflity — this is the position, e.g., in Germany, -where the full convertibility 
established by e. 31 of the Bank Act of 30 August 1024 oud by the decree of 
17 April 1930, Edehggesetzblatt, 1930, ii. 691, has not been interfered with — 
the courts of some countries -will bo more readily disposed to enforce a claim 
for payment in. gold; see helo-w, pp. 261 sqq. i Above, p. 8. 

* Of. Banco d» Poriugtd v. Waterhw do Sons, [1032] A.O. 452 ; see also the 
German deoisiona quoted p. 31, n. 6 above, and Breit in Buringei^Hachen- 
burg, Kmmmiar mm BandOageselxbuoh, iv. 746, 

» Bfilnw, -D. 60. * Below, -on. 37 sqq. 


' Feavearyear, p. 2. 
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‘peso’.^ It is usually said that the advance to the unit of 
account in the modern sense was not achieved until the later 
part of the eighteenth century at the earliest. But Feavoaryear® 
asserts that the pennies issued perhaps about 775 by Offa, TCing 
of Mercia, were already a hundred years later paid and accepted 
by tale, and that from then onwards 240 pennies, or the pound, 
never lost the character of an ideal unit of account. This is not 
the place to examine the historical exactitude of this view. It 
must, however, be noted that at least during the two decades 
which preceded the great reform of 1819 it came to bo generally 
held that the pound was nothing but a definite quantity of gold. 
This was in effect the conclusion reached by the famous Report 
of the Bullion Committee (1810), and it was the principle under- 
lying the legislation of 1819.® The idea of an ‘abstract pound’, 
or of a pound which could not be defined otherwise than by the 
admission that it was ‘difficult to explain it, but every gentle- 
man in England knows it’,* was ridiculed in 1819 by Peel, who 
gave expression to the almost general view when he said in the 
House of Commons:® ‘Every sound writer on the subject came 
to the conclusion that a certain weight of gold bullion, with an 
impression on it, denoting it to be of that certain weight, and 
of a certain fineness, constituted the only true, intelligible, and 
adequate standard of value.’ 

The meldttistic doctrine expressed by these words has un- 
doubtedly become discredited, and, indeed, at a time when the 
paper pound exists and proves workable, its unsoundness cannot 
be denied ; but even when a paper currency is not in force, the 
doctrine is no longer being adhered to.® This is made clear by 

^ See St, Pierre v. South American Stores (Oath Chaves) Ltd,, [1037] 3 All 
£j.B. 349, at p. 367 per MaoKinnon L.J. 

“ p. 7. ” 69 Geo. m, ch. 49; Feaveaiyear, pp. 206 sc^q. 

* This was said in evidence before the Bullion Conunitteo by a London 
accountant, Mr. Thomas Smith. Feaveaiyear, p. 1, euggeste that 'Mr. Smith 
hod at tho back of hie mind the germ of a truer notion of the nature of the 
pound than that of Feel’. 

' 24 May 1819, Hansard, xl. 676 aqq., 679, 680, Professor Pollard in a letter 
to The Times, 20 Jon. 1937, suggests ‘that historioally a pound is 240 petmy- 
weighta of silver ' , which thesis provoked further letters to the Editor from Lord 
iDesborough and Sit Joseph Chitty in The Times of 23 Jen. 1037, It seems in- 
deed plansible that, as Nebolsine, 42 (1933) Pole L,J , 1060, 1060, asserts, to 
the feamers of the Americaxi Constitution ‘money was nothing more than so 
many pieces of precious metal of certified weight end fineness’. 
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a dictum of Lord Bussell, who aaid:^ ‘It is not a question what 
amount of coins or other currency has the debtor contracted to 
pay. A debt is not incurred in terms of currency, but in terms 
of units of account’, and also by Lord Wright, who in another 
case observed:® ‘Contracts are expressed in terms of the unit of 
account, but the unit of account is only a denomination coimot- 
ing the appropriate currency.’® 

However evident this may be, it is more difficult to give a 
positive answer to the question how the unit of accotmt is to be 
defined. Here, again, it was Knapp who offered a solution by 
his historical definition. Knapp held"* that the unit of account 
can be defined historically only, and that it receives its meaning 
by nothing but by its ‘recurrent linking’ to the previous cur- 
rency. According to Knapp, such linking is effected by the rate 
of conversion which the State stipulates in respect of the pay- 
ment of debts denominated with reference to the old standard. 
Thus the present reichsmark is not to be defined as 1/2790 kilo- 
gram fine gold,® but as 1 billion (old) marks, the mark itself 

1 Adelaide EUeiric Supply Co, v. Pmdmtial Assurance Co,, [1034] A.0. 122, 
148. 

•* Auckland Corporation v. Alliance Assurance Co„ [1937] A.C. 687, 606 
(P.C,). 

® la the same sense Ihlaughsm J. (as he then was) in Broken Hill Proprietary 
Co. V, Latham, [1833] Ch. 373, 301, whose statement was approved of by Lord 
tVright in Ad^ide Electric Supply Co. v. Prudential Assurance Co., [1934] 
A.C, 122, 160, and Bomer L. J. in the same case (C.A.) at pp. 407, 408, who very 
clearly explains that a pound is not a coin and that a contract to pay pounds 
is ‘a contract to pay so many standard units of vslue by tendering coins or 
notes or other legal tender for the amount’; these remarks are still valid 
though the judgment has been overruled by Adelaide Electric Supply Co. v. 
Prudential Assurance Co., [1934] A.C. 122. See also In re Okesterman's Trusts, 
[1023], 2 Ch. 466, and Ottoman Bank v. Ohakarian (No. 2), [1038] A.C. 260, at 
p. 271. * State Theory of Money, p. 21. 

^ S. 3, Coinage Act of 30 August 1924, provides that out of 1 kg, fine gold 
tbero shall bo coined 130| pieces of 20 reichsmarks in gold or 279 pieces of 10 
reichsmarks in gold; s. 1, Coinage Act, proclaims that Germany adopts the 
gold standard. Xhese provisions only moan that the German unit of account 
has a fixed relation with gold, bat they do not moan that 1 reichsmark is equal 
to 1/1300 kg. of gold. Thongh the wording of the provisions makes it quite 
elenr that they simply indicate a policy or a programme (Nussbanm, Qeld, 
p. .72; 36 (1937) Jfich. LM. 866, 876; see also Breit in BOringor-Haohenburg, 
Kommintar gum Handflsgesetzbuoh, iv, 748; Gadow in Staub, Kommentar zwm 
Handelsyesttxbveh, Hi. 27 L), the Supreme Court recently said tliat ‘he who owes 
ono Koiehsmark, owes 1/1305 pound fine gold, and he who is entitled to claim 
1395 Beiehsmark, is satisfied by the receipt of one pound fine gold*: 28 Nov. 
1930, MGZ, 130, 367, 371. Tliis was clearly an obiter dictum, but it isneverthelesa 
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being equivalent to J tbaler.^ This view, it is true, has been 
criticized as being somewhat one-sided. It has been rightly 
pointed out* that a recurrent link does not exist where the rate 
of conversion varies according to the time at which the monetary 
obligation arose,® and that a rate of conversion could just as 
well refer to the rate of exchange of some foreign currency.* It 
must be added that the historical theory is bound to fail where, 
as in the case of the English currency system, a unit of account 
has a continuous history® which dates horn so far back that a 
rate of conversion, if there was any, cannot be traced. Never- 
theless, experience shows that in most, if not all modern oases, 
a unit of account can in fact be linked by a rate of conversion 
to an antecedent unit, and Knapp’s doctrine can therefore be 
adopted as a useful working principle. As Professor Wolff said,® 
in a negative sense it was Knapp’s merit not to have defined 
the unit of account according to the standard metal of the 
currency system, and positively, we are indebted to him for 
having explained a unit of accoxmt by connecting it with the 
unit of otW systems. That Knapp explains the rant by con- 
necting it with the antecedent unit only may be too one-sided, 

Burprising, because the theory there enunciated is obviously wrong and irrecon* 
oUable with the actual practice of the court. The question might be more 
doubtful in other countries where the proclsmatic character of such provisions 
is less clearly indicated by the wording of the respective provisions; thus a 
!E^noh Act of 2S June 1928 provided that the franc is ‘ constituted by 06- 6 milli- 
grams of gold 9/10 fine ’ . Even in such cases it would be wrong to equiporate the 
unit of account to a certain quantity of gold ; see especially Nussbaum, l.c. 

^ See the rates of conversion in Art. 14, Coinago Act, 1878. 

“ Nussbaum, p. 48. 

* This happened in France when in 1795 the silver franc replaced the paper 
currency of the Bevolution and when so-called ‘tableaux de depreciation* were 
introduced (see Hater, pp. 153 sqq.j Mev. dr, bancaire, ii. 172; iii. 74); for 
farther examples see Hussbaum, p. 122. Similarly Bussia: see Buerger v. 
Hew Torifc Xt/e Aemiwmce Go,, 43 (1927) TBJt, 001, 006 per Scrutton L.J.; 
Perry v. EguitabU Life Aemrarvie Sooi^y, 45 (1926), Jf’.X.B. 468, 473, 474 per 
Branson J.; Freund, Baa Zivilrecht Sougeiruseiands, pp. 170 sqq.; Bloch, 
Ostrecht, 1927, 249 sqq. ; MakIezow-TimBS(Aow^Alexeiew'^awalshi, Baa Beeht 
BougeBveaktnda, pp. 224 sqq. ‘ Wolff, pp. 671-3. 

’ See above, p. 24. But it is particularly intorosting to note that as regards 
Ireland tho usefulness of the recurrent link theory can be proved. The statute 
6 Qeo. IV, oh. 70 (1826), providod ‘for the assiinilation of tho ourrenoy and 
monies of account throughout the Bhited Kingdom of Great Britain and Ire- 
land’. English money was quoted at a premium of ^ over Irish monoy, and 
s. 2 provided that every sum of Irish money ehall in mturo be paid in British 
money ‘less by l/13th part than the omoimt of such sum expressed according 
to the ciurenoy of Ireland'. ^ p. 673, n« 26. 
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but so long as no better definition can be found, his principle, 
if it is not regarded as an inflexible one, cannot be abandoned.^ 

If it wore abandoned, lawyers would needs be driven to extra- 
legal, especially sociological, explanations which, though correct 
and interesting in themselves, would not be very helpful for 
legal purposes. It would then become necessary to consider a 
unit of account, such as the pound sterling, simply as a name® 
for something which cannot be precisely defined, and to be satis- 
fied with Nussbaum’s attractive exposition:® 

‘Thus the value of the monetary unit seems to be somewhat dis- 
connected from reality, or at least from materiality. Nevertheless, 
in the consciousness of the social community its significance is suffi- 
ciently distinctive. To take a modem example, even between April 
1033, when the United States went off the gold standard, and 
30th January 1034, when a new gold parity of the doUar was fixed 
by the President, there was at any given moment a neat idea of what 
a “dollar” meant. The existence of a monetary unit apparently is a 
group-psychological phenomenon which in respect to each unit can 
be depicted historically, yet it is impossible analytically to decom- 
pose the concept of the unit into simpler logical elements. The 
American dollar can be traced back, through many vicissitudes, to 
the Spanish “milled dollar”, or peso, the value of which was in 1792 
adopted by Congress as the basis of the American monetary system. 
Again, the Spanish peso may be eventuafiy traced back to a weight 
imit. There exists an uninterrupted chain of value notions concomi- 

1 Similarly, 'Wolff, p. 671 ; Kuaabaum, p. 48, though the above qualifications 
should not be overlooked. Their practical importance is, however, not very 
great. As m this ooimtry the history of the money unit is a continuous one 
(see above, p. 24), Bnglish mimicipal law is silent as to the acceptance of the 
‘recurrent link’, but there are many cases of Bnglish private international law 
where the doctrine has been recognized (see below, p. 196). A most interesting 
example is supplied by a decision of the German Supreme Court (26 Feb. 1931, 
BQZ, 141, 1). In Germany a monetary system iu the modem sense did not 
exist until the Coinage Act of 1873, passed after tho creation of the Keioh in 
1871. Up to that timo Germany had comprised numerous sovereign States 
and, consequently, an extraordhiary monetary confusion existed, which is 
well exemplified in that decision. Tho case, which is too long and complicated 
to he of interest to non-Qermon readers, dealt with the conversion into present 
reichsmark of a debt of * Boich&thalor Gold’ inouned in 1884 by the then Great 
Duke of Oldenburg. 

* That tho unit of aocoxmt is simply a name has very often been said; see, 
e.g., Wolfl, p. 671, or Austrian Supreme Coiut, 26Nov. 1936, 9 (1936) BabdaZ, 
891, 807. Ttio problem is only this, whether in law the meaning of that 
name can he further elucidated by relating it to another conception. 

» 35 (1937) Mkh. LM. 896, 871. 
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tant to the use of tho peao-doUar terms. But the dollar concept 
existing at a given time is as little susceptible of definition as, say, 
the concept of “blue”. No more can bo said than that “dollar” is 
a name for a value which, at a definite moment, is understood in the 
same sense throughout the community.’ 

in 

The unit of account which, in a perhaps not quite satisfac- 
tory but generally sufidcient manner has thus been defined, 
not as a mere name nor as a cei-tain quantity of metal, but 
as an abstract measure of the relation of a given currency 
standard to its predecessor, is the one essential characteristic of 
a monetary system. Neither the metallic basis nor such inci- 
dents as convertibility, legal tender, symbols of money, &c., are 
of such cardinal aignificanco that alterations in these would 
involve an alteration of the monetary system itself. 

Alterations of a currency may be of an intrinsic or an extrin- 
sic nature.^ In the former case they generally affect nothing 
but the value or the purchasing power of money, whether they 
result from the transition from a silver to a gold standard, or 
from a gold to a paper standard, or from the introduction of 
new coins or new notes, from the diminution or increase of the 
weight of coins (devaluation, revaluation), from the introduc- 
tion or abolition of legal or compulsory tender power, from the 
expansion or restriction of credit and circulating money (infla- 
tion,® deflation), or from similar measures. These steps, as such, 
do not affect the identity of the monetary system of which the 
depreciated or appreciated money forms part. It cannot he 
doubted that, when England went off the gold standard in 1931 
by refleving the Bank of England from the obligation to sell 
gold bullion against notes,® or when in 1933 the United States 
of America declared gold clauses to be irreconcilable with public 
pohoy and enacted that every obligation shall be discharged 

I Kassbamn, p. 117. 

’ See, e.g., ErwyeZopo^ia Britarmica, vi. 879, where some of tho modem in- 
flations, especially tlie British inflation &om 1914 to 1920, are described; 
Watkins, ‘Economic Aspects of Inflation’, 33 (1034) Mieh. L.S. 163; Willis 
and Chapman, (The JBamomioa of Inflation (New York, 1035); Horwood- 
Eerguaon, Inflation (Cambridge, U.S.A., 1D3S); Bresoioni-Xurroni, Tho Eoo- 
nomiao of Jriflation, A Study of Otirrenoy DepreeiaHon in Poat-War Germany 
(London, 1937). 

’ Gold Standard (Amendment) Act, 1931, 21 & 22 Geo, V, oh. 47. 
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upon payment, dollar for dollar, in any coin or currency which 
at the time of payment is legal tender,^ or when in 1936 the 
Erench &anc was devalued by providing that the gold content 
of the franc was to be fixed at between 43 and 49 milligrams of 
gold (900/1000 fine) instead of the previous 63^ milligrams® — 
in all these and similar cases recorded in monetary history the 
unit of account remained untouched, because there was no rate 
of conversion linlring the ‘new’ currency with the ‘old’, and 
therefore the identity of the monetary system remained un- 
changed, however seriously the national and international value 
of the money may have been reduced.® 

Alterations of a emrronoy are of an extrinsic nature if they do 
not, or do not only, affect the value of the money, but affect the 
identity of the miit of account and, thereby, of the monetary 
system itself. Generally speaking, such alterations are due to 
two causes, either to territorial changes* or to a complete col- 
lapse of the monetary system.® 

A decision of the German Supreme Court® affords interesting 
illustration of the view that only alterations in the constitution 
of the unit of account as evidenced by a rate of conversion affect 
the identity of a monetary system, and that all other incidents 

1 Joint Besolution of Congress, 6 June 1933. 

’ Journal Ojgiciel, 2 Oct. 1936; a ibrod gold standard was OnoUy abandoned 
by the decree of 30 June 1937. 

® That the identity of the pound sterling was not aSeoted when England 
went oS the gold standard in 1931 was I’ecognized by the German Supreme 
Court (21 June 1933, S6Z, 141, 212, 214) and by tho Czechoslovakian Supreme 
Court, RahelaZ. 1034, 484. But the aboUtion of the gold clause by the United 
States in 1933 was regeurded os an alteration of the currency by the Austrian 
Supreme Court, 26 Nov. 1933, BcibeUZ. 1935, 891, 896. 

* Thus after the Great War numemua new currency systems were estab- 
lished, and everywhere rates of conversion were introduced, e.g. in Czecho- 
slovakia, South Tyrol, Alsace-Lorraine, Tanganyika, and oUrer coimtries. A 
recent example is the German legislation following upon the return of the Soar 
Territory after tho plebiscito in 1935: see the decrees of 22 and 26 Eeb, 1935 
in Beich^esetsblaU, 1935, i, 260, 270 (see also at pp. 1039, 1365) ; the first decree 
contains elaborate pro-^^ions os to the ambit of the rate of conversion there 
introdueed. The latest ezamplo probably is the replacement of the Austrian 
schilling by tho German roichsmark, 1.60 sohilUng being equal to 1 reiohs- 
3nark: Mewhages^latt, 1038, 263. 

* Thus the fact that the German currency coUapaed in 1922-3 meant that 

the mark of 1923 essentially differed from that of 1913 (see German Supreme 
Court, 13 Oct. 1033, RQZ, 142, 23, 80, 31), and for the same reason it should be 
hold, that the collapaed Bnssian currency essentially differed from the ante- 
cedent and subsequent ourtenqy. As to Bnaaia see the references above, 
P- 35i 3. • 13 Got. 1033, ROZ. 142, 23. 
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which may have a bearing on the position of a monetary system 
relate merely to the value of money, though they may have 
consequences so disastrous as to amount to a destruction, i.e. to 
an alteration of the system. On 21 May 1931 the plaintiff bank 
discounted with the defendants, the German Reichsbank, a bUl 
of exchange for 100,000 Mexican gold pesos, payable on 15 
August 1931. On 27 July 1931 a new Monetary Law came into 
force in Mexico by which the currency was moved ofiE the gold 
standard. It was provided that, though the unit of account was 
the peso of 76 centigrams fine gold, the token money consisted 
of notes, silver, and bronze only, that any payment of Mexican 
money had to be effected by tendering silver or bronze coins at 
the nominal value, and that this also applied to debts previously 
incurred. In view of this law, the acceptor of the bill paid at 
maturity the nominal amount of 100,000 Mexican gold pesos in 
silver coins. The defendants therefore received an amount less 
by 74,013-45 reichsmark than they would have received had 
the bin been paid before the law of 27 July 1931. They debited 
the plaintiffs’ account accordingly, relying, inter alia, on a clause 
in their agreement with them which read as follows: ‘If bills of 
exchange or cheques are not paid in the currency with reference 
to which they are denominated, the Reichsbank reserves the 
right to recover subsequently any eventual balances arising 
from the variation of the rates of exchange.’ Applying German 
law, the Supreme Court held that this dause was inapplicable, 
because the currency in which the bill was paid did not differ 
from that by which it was denominated. The court tookthe view 

‘that the various reasons which combine to produce the international 
value of a currency system cannot be distinguished, and that, on the 
other hand, the question whether a currency has collapsed, does not 
depend on an examination pf the circumstances which have led to a 
different valuation. The valuation of a monetary system can at the 
most indicate that an alteration of the currency has perhaps occurred. 
For the decision whether such an alteration in fact exists, the Court 
of Appeal was right in holding it to be necessary to go down to the 
basis of the individual monetary system, and this basis is the ideal 
unit on which the system is founded (Nussbaum, Das Oeld, p. 44), or 
“the value represented by the unit which is the basis of the system” 
(Helfferioh, Odd, p. 413).^ An alteration of the currency only exists^ 


^ English ed., p. 353, 
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if its basis is altered, whether this is due to the legislator consciously 
bnildiiig up a new monetary system on a new unit of account, or to 
the events of economic life completely destroying that legal basis in 
disregard of the law.’ 

It follows from the State theory of money that, generally, 
extrinsic alterations of currency can only be effected by legisla- 
tive measures. As regards the question under what circum- 
stances intrinsic alterations may destroy the identity of the 
currency, a hard-and-fast rule cannot be laid down. With respect 
to depreciation of money, the working principle will probably 
have to be adopted that a ‘collapse’,^ a 'catastrophioal depre- 
ciation’® is required, or that the money must have become 
‘worthless’® or ‘fantastically depreciated’® or, as was said in an 
American oase,^ so depreciated as to ‘shock the conscience and 
produce an exclamation’. 

IV 

Although the unit of account thus characterizes the individual 
monetary system, it does not always serve to distinguish one 
monetary system from another. It may happen that two or 
more countries adopt money which is not only founded on a 
common rate of conversion but whose denomination (English, 
Canadian, Palestine poirnd; Erenoh, Belgian, Swiss franc, and 
so on), symbols, metallic basis, and circulation axe also common 
to both or all of them. If these, or any of these, conditions axe 
present, it is not easy to say whether there is one monetary 
system common to the respective countries, or whether eadi 
country has its own, independent, distinct, and complete mone- 
tary system. The answer can only he found by a definition of 
what is required of a monetary system. 

A monetary system peculiar to a country exists where the 
monetary affairs of the country have been organized into a 
systematic entity. Such organization depends on many indivi- 
dual hut interconnected measures. Thus the State must have 

* Expression of Sankey 3. (os ho then was) in Ivor An OhHslenam v. JPunesa 

Wi&y <& Co, 12 LI. L.B. 288. 

0 On sueh circuinstancos the German Supremo Court founded its revEdoriza- 
fcion doetrino: see below, p. 73, and see Frtmklin v, Weatminsler Bank Ltd.^ 
below, p. 315, at p. 319 per Lord Hanwortb M.B. 

* Branblin v. Weetmirnur Bank Idd., below, p. 316, por Maokitmon J. 

* Sej/mour v. DtUmsy (1824), 3 C'owen (K.Y.) 446. 
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assumed, and made use of, its sovereignty over the circulating 
medium in general ; it must have taken charge of the coinage 
as well as of the notes in circulation, their types, issue, impres- 
sion, and protection ; it must have laid down rules as to what is 
legal tender, and as to whether the currency is or is not con- 
vertible, and in the latter case, how the credit of the bank of 
issue is to be secured — ^in short the State must have combined 
the various types of money and their legal position into a com- 
plete system.^ Very often such organization wiU be a matter of 
degree, but where the completion of the system has gone so far 
as to necessitate the quotation of rates of exchange on foreign 
markets, this will generally indicate that, not only in a business 
sense but also in a legal sense, a distinct monetary system has 
come into existence. 

The question whether or not a distinct monetary system 
existed came up for judicial decision in two very interesting 
connexions. 

One of the most recent® examples of an international cur- 
rency standard was the Latin Monetary Union of 1866 between 
France, Belgium, Italy, Greece, and Switzerland.® These cotm- 
tries formed a convention ‘pour ce qui regarde le titre, le poids, 
le diamfetre et le cours de leurs esp^ces monnay^es d’or et 
d’argent The moneys were legal tender as against the Treasury 
of each country, but not as between nationals of different coun- 
tries. Moreover, legislation was by no means uniform, and no 
provisions were made relating to the control of the exactness of 
coinage, the tolerated deficiency, the issue of inconvertible paper 
money, and so on ; all these questions were left to the individual 
States. It seemed therefore clear that in each country there 
existed an independent monetary system,* and this was the' 
result reached by the courts in certain cases connected with 
bonds issued by a Belgian company during the years 1903 to 
1913, at a denomination of ‘500 francs’ each. Mter the War 

^ Helflenoh, p. 363 ; WoME, p. 670. 

® Another example is the Vienna Coinage Treaty of 1857 between the mem- 
bers of tho Customs Union and Austiia (see Nussbaum, p. 18, n. 1, and Mater, 
No. 169, with further roferenoes) or the Scandinavian Union formed in 1873-6. 
On the Buhjeot see generally Neumeyer, pp. 227 sqq. 

» See Janssen, Lea OonvenUms Monitaires (Paris, 1911); HelSerich, pp. 
438 sqq.; Mater, l.c.; Nolde, ‘La Moimoie en droit international pubKo’, l?ec. 
27 (1929), 243 sqq,, 364 sqq. 

< In this sonse, e.g,, HeifEerich, l.c. and p. 140. 
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some of the bonds fell due for repayment and the company 
proposed to effect this by paying in respect of each bond 600 
franca of the then Belgian currency. One of the creditors brought 
an action in the German courts, asserting that the company did 
not owe Belgian francs, because at the time of issue no distinct 
Belgian currency existed but francs of the Latin Monetary 
Union, which were alleged to be gold francs. The Berlin Court 
of Appeal, however, held^ that for the above-mentioned reasons 
Belgium in fact had an independent monetary system and that 
the defendant company owed whatever were Belgian francs at 
the time of the repayment. The same question was tried in the 
English courts in the case of EopJeins v. Compagnie Inter- 
nationale des Wagona-Lita,^ where in support of the contention 
that the bond secured the repayment of 500 gold francs it was 
said 'that a number of countries had agreed upon the standard 
of the gold franc by various Treaties from 1865 onwards, and 
that it must have been in the contemplation of the parties when 
the bargain which is contained in the bond was made that there 
should be repayment in that which he (counsel for the plaintiff) 
has from time to time lapsed into calling the international 
franc, but which he says he does not really mean to caE the 
international franc*. In view of this hesitation with which, in 
the English courts, the theory of the international franc was 
put forward. Swift J. had no difhoulty in disposiug of it by say- 
ing that the international franc was nothing but ‘a standard 
which the different countries have agreed upon between them- 
selves which their franc shaU attain, and on condition that it 
attains that standard it shaU be freely interchangeable between 
the treasuries of the various high contracting parties ’. In a case 
between different parties, the same question fell to be decided 
by the Erenoh CJour de Cassation,® which had no difficulty in 
arriving at the result reached in England and Germany.* 

1 26 Sept. 1028, JW. 1929, 446. > Below, p. 313. 

* Cass. Civ. 21 Bee. 1932, S. 1932, 1.390, and Clunet, 1933, 1201 ; in. the some 
sense certain Belgian courts: Piret, p. 265; and see Hof of Amsterdam, 11 
Dec. 1929, Weeiblad. No. 12121 (1030). 

* Though the question which curteney was moant when during the existence 
of the liStin Monetary TTnion tho word *frano ’ was used without a referenco to 
a distinct country must be decided hy tho general principles retathig to the 
datermination of the money on account (below. Chap. VI), the use of the word 
'fttsoo gold’ can more readily be construed as referring to the gold content 
on wluch the franc was based throughout the countries wlucb were members 
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The problems were not essentially different when the courts 
had to decide the question whether the currencies circulating in 
certain British Dominions, such as Australia and New Zealand, 
were of an independent character or identical with the English 
monetary system.^ In this connexion some recent cases require 
attention. In accordance with a remark made in Westralim 
Farmers v. King Line^ Lord Wright held in the later case of 
Adelaide Electric Supply Go. v. Prudenlial Assurance Go.^ that 
‘not only in a business sense, but in a legal sense ’ the Australian 
currency was different from the English. In that case the share- 
holders of the appellant company, which was incorporated under 
the laws of England and whoso business was conducted from 
Australia, in 1921 passed a resolution to the effect that all 
dividends should be declared at meetings to be held in Austra- 
lasia and should be paid in and from Adelaide or elsewhere in 
Australasia. The respondents claimed that holders of certain 
preference shares of £1 each were entitled to be paid their divi- 
dends in sterling in English legal tender for the full nominal 
amount thereof, and not subject to deductions for Australian 
exchange. Eeversing the Order of FarweU J. and of the Court 
of Appeal, and overruling the latter’s decision in Broken Hill 
Proprietary Co. v. Latham* the House of Lords held that the 

of the Union. Thus in 1901 the then Austrian Lloyd Triostino issued a loan 
of ‘18.000.000 kroners equal to 18.900.000 francs gold equal to 16.300.000 
German marks’, the coupons providing for payment of interest of 42 kroners 
or 42 francs gold or 34 German marks. When the holder exercised the franc 
option the Supreme Coints of Arrstria and Italy held that the company had 
to pay so many Austrian schillings or Italian lire as were equal to the gold 
content of the franc of the Latin Monetary Union, i.e. 32'25806 grammes 
900/1,000 fine for 100 fr.: Austrian Supremo Court, 1 June 1937, 37 (1937) 
BJ.J.I. 246 afBrming Vienna Commercial Court, 4I)ec. 1936, 36 (1937) 3.I.JJt, 
286; Italian Corte di Cassazione, 4 Aug. 1936, Foro Italiano, 1936, 1397, and 
German translation in 30 (1937) 307. 

^ As to the monetary development in British Colonies and Dominions see: 
Jenkyns, British Buie beyond ffie Seas (1902), pp. 22 sqq. ; Chalmers, History 
of Owrreney in the British Colonies ; Dodds, History of Qwrewsy in the British 
Empire and the United States (London, 1911), pp. 209 sqq. 

» (1932) 43 U. L.R. 378, 381. 

® [1934] A.C. 122, 166. That the English and Australian currency are dif- 
ferent is also the view of Mann J. of the Supreme Court of Victoria: In re 
TiUam Boehrm <b Tickle Pty. Ltd. (1932), Viot. L.B. 146, 148. See also the 
High Court of Australia in MoDonald & Go. v. WeUs (1931), 46 C.L.K. 606: 
Conversion of Now Zealand in Australian pounds. 

* [1933] Ch, 373; the question whether there exists in Australia a distinct 
unit of account was answerod in the negative by Maugham J. at p. 391, but 
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company had discharged its obligations by paying in Australian 
currency that which was in Australia legal tender for the nomi- 
nal amount of the dividend warrants.^ The decision was unani- 
mous, but the opinions delivered show great variance so far as 
concerns the problem whether at the material times the Austra- 
lian pound was different from the English pound. Lords 
Warrington, Tomlin, and Russell held the Australian pound to 
be the same as the Enghsh pound, while Lord Atkin did not 
express a final opinion, and only Lord Wright arrived at the 
opposite conclusion. It is thus necessary to choose between his 
view on the one hand, and the opinion expressed by the majority 
of the House on the other hand.^ 

Lord Tomlin started from the proposition® that ‘there has 
never in fact been cither in the United Kingdom or Australia so 
far as I am aware any statute or Order in Council or other act 
in the law having the force of statute expressly separating the 
money of account of the United Kingdom from the money of 
account of Australia or creating a distinct Australian unit*. 
This apparently means that the Australian currency was never 
linked by a rate of conversion to the English currency ; how- 
ever, as has been shown above, this fact, in itself, is of no 

ia the aiBrmative by lAwrence and Bonxer L.JJ. at pp. 401, 407. As in the 
AdHaide case the opinioiis delivered by the learned Lords di£tered on this point 
(see the text), these observations in the Broken Hill case stiU require oonsidera- 
tiou, though the actual judgments of I^awrence and Bomor L.JJ. are over- 
ruled. 

X This part of the case, embodying the actual decision, and the recent case 
of AvekUind Corporation v. Alliance Aaaurance Co. Ltd., [1937] A.O. 587 will 
be considered bebw, p. 169. 

X Whichever of these opinions is preferred, the Privy Council was justified 
in holding that neither of them could in any way afieot the meaning of the 
word ‘x>ound’ in the Australian Assessment and Taxing Acts, neither of them 
being inconsistent with the view ‘that for the purpose of assessing an Australian 
taxpayer to inoome tax under the Australian revenue legislation, it is necessary 
that his assessable income should bo expressed in terms of Australian cuiiency’ : 
Payne v. The Deputy Federal Commissioner oj Taxation, £1930] A.C. 497, 609. 
Xntho ease of Auckland Corporation v. AUiartee Assurance Co,, [1937] A.O. 687, 
the Privy Council also refrained from expressing an opinion on the point; a 
few remarks in Lord Weight’s judgment, e.g. on the one bond his reference to 
the pound as the unit of account common to England ond New Zealand or, 
on the other hand, his reference to the ‘New Zealand oiMronoy ’ and ‘the ster- 
ling ourreney in England*, do not conclusively point in either direction. See 
also De Buegtr v, Ballanlyne dh Co, Ltd., [1938] A.C. 462 (P.C.). 

* p. 143 ; Lords Warrington and BussoU did not enter into a detailed reason- 
ing on this {joint. 
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relevance to the question whether the Australian pound is part 
of a monetary system different from or identical with the 
English system. Lord Tomlin went on to examine the develop- 
ment of the Australian currency : the Commonwealth of Austra- 
lia was given fuU power to make laws with respect to currency, 
coinage, and legal tender. The Australian coinage is based on 
the Australian Coinage Act, 1909, under which Australian coins 
were issued and which also provided that United Kingdom as 
well as Australian coins should be legal tender in Australia. 
Australian notes were issued, at first, by the Treasurer under 
the Australian Notes Act, 1910, and later by the Commonwealth 
Bank under an Act of 1920, and these notes were legal tender 
in Australia, but not in the United Kingdom. To Lord Tomlin’s 
mind this legislation was not sufficient to separate the Austra- 
lian from the English pound, the ratio decidendi being that no 
distinct unit of account had been introduced in Australia. To 
this point Lord Tomlin reverted at the end of this part of his 
opinion when he asked himself the question,^ ‘If there has been 
a change in the money of account, when did it take place and 
what caused it, and I find no answer.’ 

Lord Wright did not deny® the identity of the unit of account, 
but nevertheless, after tracing the history of the Australian 
pound and the development of the exchange rates, he regarded 
the two systems as distinct on the ground® that ‘this difference 
is inherent in the difference of the law-making authority at 
either place, as weU as in the different commercial conditions 
prevailing’. 

The contrast thus becomes quite clear: is it necessary for the 
establishment of a distinct monetary system that a distinct unit 
of account be introduced by a rate of conversion or otherwise, 
or is it sufficient that, in the exercise of its sovereign power, the 
State should take upon itself to regulate its currency? The 
latter view should be preferred, because it seems clear that 
although one country may have originally adopted the unit of 
account of another, the subsequent organization of the cur- 
rency may cause it to become entirely mdepeudent. 

1 p. 146. 

» p. 166; similarly, Eomer L.J, in Broken Bill Proprietary Oo, v. Latham, 
[1833] Ch. 373, 407 relied on the fact ‘that Australia had in 1920 its own our- 
renoy system and every snoh system must be based on a standard imit of 
valuo’. 
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V 

Monetary systems, thus having been ascertained to exist as 
separate entities, are related to each other by two means of 
measurement, the (nominal) par of exchange and the (real) rate 
of exchange. 

1. The par of exchange is the equation between two money 
units each based on a metallic standard. If it is a gold stan- 
dard, ‘for each of these currencies there is an equation between 
the value of the money unit and that of a specific quantity, by 
weight, of gold. From these two equations each of which has 
on one side a quantity of gold, a third can be derived which 
gives the relation between the values of the two money units 
namely, the par of exchange. A par of exchange can also be 
found where two cuiTencics are linked to different metals.® The 
par of exchange is sometimes fixed by law ; thus the relation of 
the U.S.A. dollar and the pound sterling had long been fixed at 
$4.44.3 

The par of exchange is independent of the rates of exchange 
of the day, and consequently it does not express the current 
value of a foreign money unit as resulting from general economic 
principles, especially those of supply and demand. Moreover, 
if one of the countries or both countries are on a paper standard, 
the par of exchange is meaningless, unless the rate of the paper 
money is itself linked to the currency of a gold-standard 
country.'* It is therefore not surprising to find that at the 
present moment the par of exchange is no longer resorted to 
when two currencies have to be compared. In continental 
ooimtries, apparently, the mint par never played any role, but 
in the United States of America it has long been rmcertain 
whether it was the par or the rate of exchange which, in law, 
indicated the respective value of two monetary units. Story, 
who discusses the position at length,® starts jfirom the principle® 
that it is necessary ‘in all cases to allow that sum in the oarrenoy 
of the country where the suit is brought which should approxi- 

r Helffarloh, p. 413 ; AinaimS, La Moimaie, U aridit et U change (1922), 
pp. 123 aqq. * Helflerioh, p. 434. 

“ tr.B.A. Revised Statntea, 8. 3S05, repealed by a. 403 (d). Dye and Chemical 
Control Act, 1921 {67th Congress, <*h. 14), In view of iho foot that the weight- 
for-weight par was 34>866 [Enayrlopeedia Britanniea, 14th ed., vii. 947), the 
statutory par was bound to become obsolete. 

See RTuasbaom, p. 60. ‘ ss. 303-13. ' a. 309. 
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mate most nearly to the amount to which the party is entitled 
in the country where the debt is payable, calculated by the real 
par, and not by the nominal par’, and consequently he draws 
a distinction^ depending on the place of payment : if it is in a 
country with which there is an established par of exchange the 
nominal rate applies, in all other cases the real par. Story’s 
discussion shows the divergencies existing in the various Ameri- 
can jurisdictions during the earlier part of the nineteenth 
century, and even in the later part there were decisions to the 
effect that in an action in one country for debt made payable 
in another country, the plaintiff is entitled to judgment accord- 
ing to the par of exchange.® There is, however, no doubt that 
at the present time the rate of exchange is universally applied 
in American courts.® 

In England it was at one time not quite clear that the real 
par, i.e. the rate of exchange, is the proper indicator of the value 
of a foreign money unit. In CockereJl v. Barbar* the question 
was whether legacies expressed in sicca rupees were to be paid 
at the East India Company’s rale between India and Great 
Britain, which was 2s. 6d. to the rupee, or at the East India 
Company’s rate between Great Britain and India, which was 
2s. 3d. to the rupee, or at the current value of the sicca rupee 
in England, which was 2s. Id. to the rupee. Lord Eldon’s 
declaration adopted the last alternative. But two decades later, 
in Scott V. Bevan,^ where an action was brought in England for 
the value of a given sum of Jamaica currency upon a judgment 
obtained in that island, it was argued for the plaintiff that no 
regard should be had to the rate of exchange, while the defen- 
dant argued in favour of the real or actual par. Lord Tenterden, 
while adopting the actual par, said ;® ‘The practice has probably 

I B. 310. 

“ See Mmhirg v. Marbuig (1860), 20 Maryland 8, a pose whioh was quoted 
in most of the English dpoieions discussed helow, pp. 280 sqq. 

^ See cases below, pp. 282 sqq. ; see espooieilly Nevillon v, Demmer (1020), 114 
Misc. 1, 185 K.y. Supp. 443; Sedgwick, On Damages, b. 276; Fraenkel, 35 
(1936) Ool. L. B. 300, 361, 362 ; but cf. Fronteia Transportation Oo. v. Abauma, 
271 F. 199 (C.C.A. 6th, 1921). 

* (1810) 16 Vos. 461 ; on this ease see Story, s. 313. 

* (1831) 2 B. & Ad. 78; see also Delegal v. Naylor (1831), 7 Bing. 460 and 
Campbell v. Oraham (1830), 1 Buss. & My. 463, 461, aJSIrmed sub nomine 
CampbeU v. Sandford (1834), 2 Cl. & F. 429, 460, where both Sir John Leach 
and Lord Brougham aj^arently applied the par of exchange. 

» At p. 86. 
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been in favour of the plaintiff, but there is no case that decides 
the question. Upon the whole we think that the defendant’s 
mode of computation approximates most nearly to a payment 
in Jamaica in the currency of that island ; though, speaking for 
myself personally, I must say that I still hesitate as to the 
propriety of this conclusion.’^ To-day, however, the general 
and exclusive* validity of the current par of exchange cannot 
be doubted.® Perhaps the most interesting proof is supplied by 
the caso of Atlantic Trading cmd Shipping Go. v. Louis Dreyfus.^ 
The respondents as charterers and agents of a ship owned by 
the appellants becarao entitled to the repayment of certain ex- 
penses incurred by them in dollars, and to two suras of sterlmg 
in respect of dispatch money and commission. In pajonent they 
received from the appellants in Buenos Aires, 66,727.30 Argen- 
tine dollars in paper, any unexpended balance of which was to 
be repaid by them to the appellants. The respondents con- 
verted the sterling amoimta due to them at the rate of $6.04 to 
the pound sterling. There remained a surplus of $3,433 in 
paper, which the respondents paid to the appellants in sterlmg 
after having converted them at the rate of exchange of $3.66 
to the pound. The appellants contended that the respondents, 
when they deducted the sterling smn due to them from the 
dollar sum received, should have employed the rate of $3.66 to 
the pound, not that of $6.04. The former rate was the actual 

1 Aj. to this case see Story, s. 308. Story makes it quite clear that these two 
cases concern the application of the nominal or actual par of exchange ; in the 
same sense Ifcgus 40 (1924), L.Q.R. 149 sqq. and Bifldnd, 20 (1926) Ool. L. B. 
669, 662, Indeed, this interpretation seems to be so obvious and any reference 
in these cases to the proper date of the conversion is so clearly obiter that it is 
difficult to undeiatand bow it came about that in Z'/<e Tolt^imo, [1921] 2 A.C. 
644 and in the other cases connected with the date of conversion (see below, 
pp. 289 sqq.) they wore so strongly relied upon. But in Di Ferdinando v. Simon 
Smits <S) Co. Ltd., [1920] 3 K.B. 409 both Bankes L.!. at p. 412 and Sciutton 
£i.3. at p, 416 appear to have adopted the correct view. See also In re Tillam 
Soehme A Tickle JPty., Ltd. (1932), Viet. Ii.B. 146, 148, where the application 
of the par of exchange was expressly rejected and where Scott v. Bemn was 
understood as an authority for ouch a view, 

^ mint par of exchonge retains, however, a oortain importance where it 
is attempted to arrive at an unequivocal determination of the respective vdues 
of cuiTcneios which at a certain date were or ore on the gold standard; see 
Nussbanm, p, 60 and below, p. 69, n. 6. 

• See the cases holow, pp. 280 sqq. 

< (1022) 10 11, Ii.B, 447, 703 (H.L.)} followed in Mttawood v. Ford <b Oo, 
(1022), 12 Lb L.B. 47 and in Willittme </b Mordey v. MiiUer Oo, (1624), 18 
LI. L.B. 60, 
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rate of exchange of the day, but the latter was fixed in an 
Argentine law of 1881 by which, for the purpose of stabilizing 
the relative value of the Argentine currencies, it was decreed 
that the value of the currency and the units in circulation, 
being legal tender in the country, as compared with the lawful 
units as estabhahed by the Currency Law Act, should be 
reckoned, inter alia, in terms of the English sovereign at the 
rate of 6.04. By this law, which Lord Sunmeri^ held to be 
‘merely a legal tender law, fixing the parity at which certain 
gold coins then passing current in the Republic should be made 
legal tender concurrently with the national cturency then re- 
cently established’, the rate of the Argentine paper monoy was 
stabilized in terms of a (nominal) par of exchange with certain 
gold standard cuiToncies.® The House of Lords took the view 
that the contract was governed by English law and that it pro- 
vided for payment in English curronoy and in England;® it 
followed that the contract could not be regarded ‘as anything 
but one to pay the commercial equivalent of the sums, measured 
in sterling’,* and that the equivalent had ‘to be ascertained not 
by a permanent legal tender law relating to currency, but by the 
current quotation for the exchange rate of sterling’, or by the 
commercial rate of exchange of the day, while the law of 1881 
merely ‘regulates the parity of sovereigns with Argentine cur- 
rency, but does not affect international transactions or obliga- 
tions under contracts to pay in England ’.® The House of Lords, 
therefore, allowed the appeal and reversing the order of the 
.Court of Appeal® restored that of Rowlatt J.’ 

2. The rate of exchange, which thus superseded the nominal 
par, is the market value of foreign money. Generally, lawyers 
employ the spot rate, i.e. the rate of exchange for sight drafts,® 
not the forward rate. In most countries foreign money is re- 
garded as a commodity, and therefore its price is quoted in the 
native currency,® but the London market*® in most cases stiU 

* p, 704. * See HolfCorich, p. 436. 

^ Lord Buckmaeter at p. 703 ; Lord iSvuiuior at p. 706. 

* Lord Buokmaster at p. 704. 

' Lord Sumner at p. 706. * (1921) 6 LI. L.B. 427. 

’ (1020) 6 Id. L.B. 287; see alee (1020) 3 Id. L.B. 108. 

* See a. 72 (4), Bills of Exchange Act, 1882. 

" Nusabautn, p. 02; Pommory, Ohange et Monnaiea (1026), pp. 406 aqq. 

“ In this country tLo ‘official rate’ is issued under an-angoinonts made by 
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employs the older method of expressing the price of the pound 
sterling in terms of foreign cxirrency.^ 

In view of certain modem developments it is necessary to 
state that, on principle, from the legal standpoint nothing but 
the official rate of exchange is to be taken into account.® 

It often happens that, owing to exchange restrictions or 
other measures, the monetary unit of a foreign country has not 
only an official or normal rate, but is quoted at varying dis- 
counts according to the kind of money involved. Thus it hap- 
pens that there are official and tmofficial ‘black’ markets for 
foreign notes or for foreign internal money which can be used 
for payments within the country only to which the currency 
belongs, or for foreign money credited to blocked accounts. 
Such measures may even have the effect of giving the official 
rate a pm’oly nominal character. But nevertheless, even where 
it is necessary to translate sums expressed in a ‘managed’ cur- 
rency, the principle is that the conversion must be efiected 
according to the official rate. The authority for this rule is to 
be found in the recent case of Areas Ltd. v. London <fc Northern 
Trading Cotnj)any.^ The plaintiffs had sold Russian timber to 
the defendants, who repudiated the contract and became liable 
for damages ; the contract between the parties, who were Eng- 
lish companies, was undoubtedly governed by English law. The 
plaintiSs, inter alia, alleged that they had incurred expenses in 
storing the goods in Russia, and they claimed a sum of 440,000 
roubles which they translated into pounds sterling at the official 
rate of 7-42 roubles to the pound. The defendants replied that 
that rate was wholly fictitious, inasmuch as the real value of the 
rouble in terms of sterling is infinitely smaller. Mackinnon J., 
however, arrived at the conclusion* ‘that the great bulk of 
exchange transactions between this country and Russia as be- 
tween roubles and sterling are carried out at that (official) rate 
He rejected as irrelevant the assertions that at some black 

tho London banka, wbilo in many continental countTios tbo rate ia aacertained 
by official autboritioa (Nnsabaum, p. 61 ; Mater, pp. 348 8q<^.), 

^ SeeCnunp, avb vetio 'Bsrhango’, Jincyeiopcadio Britamwia, UUi ed., viii. 
04T. According to JTAe Timea and the .Bconomiaf, the rates on Manila, Monte- 
video, Bio de Janeiro, Singapore, Shanghai, Kobe, Hong Kong, and Britiah 
India bib quoted in pence per trait of local currency. 

^ In rt llodgsDn ifc Co, and ITi’jgicaawtft ib Co. hid, (1020), W-N. 198. 

» (1935) 63 LI. L Jl. 38. * p. 47. 
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markets in Berlin or Switzerland rouble notes, the importation 
of which is forbidden by Russia, are much cheaper, that the 
amount calculated was much higher than that which would be 
paid in Finland for similar work, and that inside Russia, roubles 
at this rate have greater purchasing power than those used by 
the populace and the workmen who did the business of storing. 
In view of the fact that the plaintiffs’ damage apparently con- 
sisted in having been compelled to effect payments in Russia 
and, for this purpose, to send roubles to Russia, the last two 
contentions surely were irrelevant. But as the plaintiffs made 
a claim for damages, it was their duty to minimize their loss, 
and if it was possible to send rouble notes bought at discounts 
to Russia, this method ought to have been employed; if it 
was impossible,^ as the learned judge apparently assumed, the 
general principle requiring the adoption of the official rate un- 
doubtedly applied. 

The stiU more recent case of The Eisenach^ is in no way irre- 
concilable with this rule. It related to the ascertainment of the 
salvage value of a German ship salved and toAved into Dover 
harbour. The usual method of assessing the value of the ship 
and the salvage services is the market value of the ship baaed 
on the sales of other vessels. Subsequently to the salvage the 
Eisenach had been sold by the owners for 660,000 reichsmarks, 
which amount, converted into poimds sterling at the official 
rate of exchange of the day of 12-20 marks to the poimd, 
corresponded to £46,000. Bucknill J. refused to give judgment 
for this figure, because the nature of the sale by the owners 'was 
such that the owners of the Eisenach were obliged by law to 
spend the proceeds of sale on building new tonnage in Germany. 
They were not allowed by their law to convert the proceeds of 
sale into sterling — even if they had been able to do so.’ The 
learned judge also found that ‘the relative values of the mark 
and the £ sterling appear to be, on the evidence, in a very fluid 
and uncertain state so far as transactions like the sale and pur- 
chase of a ship are concerned’, and he therefore did not believe 
that there was any reliable standard by which he could convert 
the sum of 660,000 reichsmarks into sterling. Under the circum- 

^ On this principle sec, e.g., iioKi v. Oompania Naoiera, [1920] 2 K.B. 287 
and the observations in BriUsh Year Book of International Bate, 1937, pp. 97, 
110 sqq. * (1930) 64 U. L.K. 364; [1936] 1 AU E.R. 866. 
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stances the sale of the ship was not effected in an open market, 
as it is usually understood, and for the purpose of determining 
the market value it was therefore justifiable to disregard that 
sale altogether. 

In oases of that nature the decisive question is where the 
damage was suffered and where therefore the value must be 
restored. If through the defendant’s wrongful act I suffer 
damage by being compelled to remit roubles to Russia, it may 
well be that the official rate is employed in effecting the pay- 
ment, and this consequently is the basis for measuring the value 
of my loss ; but if I suffer damage in Russia by losing money 
which is there tied up, ray loss consists of that sum only which 
a sale of the money would fetch outside Russia and which I 
should have had if I had not been deprived of the money in 
Russia.^ 

VI 

These difficulties, it has already been remarked, are due to 
measures which, in times of crisis, various countries had to 
adopt for the protection of their currencies and which gave 
their monetary systems the character of managed currencies. 
Such measures have, to a certain extent, been known for many 
centuries. Formerly they generally consisted of prohibitions 
against the export of precious metals. In this country it was 
at the beginning of the fourteenth century that the laws against 
export of gold and silver ‘became a really important part of the 
commercial regulations of England’.® From then onwards 
through the centuries numerous enactments were passed which 
made the export of the precious metals illegal without the 
King’s licence. The whole matter was dealt with by two Acts 
of 1663® and 1896* and the legal position created thereby was 
not altered until, at the end of the Bank Restriction period, 

< As tiA example of this qualiflcation one may take the case of an English- 
man who fails to keep bis pTomise to pay to the plaintiff, a Swiss ftem, a sum of 
10,000 reichsmarks in Berlin. At the ofiicial rate of exchange this sum now 
corresponds to shout £800; but if it can be shown that the plaintiffs, if the 
money had duly been paid in Berlin, could only sell it as ‘blocked marks’, 
which are quoted at a discount of about 80 per cent., thoy cannot recover 
more than £120 In England. Sec the cose of Sidiard v. NatiowA OUy Sank of 
New York (1931), 231 App. Div. 500, 248 K.Y. Supp. 113 and the comments in 
31 (1931) Gai. L. R. 882. * Eeaveaiyear, p. 3. 

» 15 Chns- n, oh. 7, s, 12, * 7 & 8 Will. HI, oh. 19. 
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Parliament repealed^ the long list of statutes prohibiting the 
export of precious metals and, after more than 500 years, finally 
established complete freedom of trade therein.® During the 
Great War of 1914r-lS there was no specific prohibition of the ex- 
port of gold, but by pmely administrative measures the govern- 
ment succeeded in preventing any such export;® in 1919 an 
Order in Council prohibiting export was made,* and in 1920® 
the power given by this order was extended imtil the end of 
1926. Complete freedom of trade was restored in 1926® and has 
not been encroached upon since.® 

Many countries have, however, introduced much more far- 
reaching systems of exchange restrictions. They have not only 
prohibited the export of, or even the internal trade in, precious 
metals, but also the export of (foreign or local) money generally, 
the disposal by residents of assets situated abroad, the disposal 
by foreigners of assets situated within the country, the im- 
portation of native bank notes, transactions in foreign exchange 
generally, and so forth. Thus monetary systems exist which 
are not only managed, but have more or less the character of 
mere local currenoies.® 

Such systems give rise to many difficult questions of law. 
Apart from their alreadydiscussedeffectontherate of exchange,® 
they often create problems falling under the head of illegality 
and impossibility of performance, which in England have to be 
considered from the point of view of private international law.^® 

1 69 Geo. ni, oh. 49, ss. 19-12; 1 & 2 Geo. IV, oh. 20, s. 4. 

a On this development see Foftveaiyear, pp. 3, 4, 206. 

» Ibid., p. 307. 

* Under the power given by s. 8 of the Customs and Inland Bevenue Act, 
1879 (42 & 43 Viet., oh. 21), and by the Customs (Exportation Prohibition) 
Act, 1914, 4 & 6 Geo. V, oh. 04. The order was published in the London Gazette 
of 1 April 1919. 

^ Goldond Silver (Export Control, &e.) Act, 1920, 10 & 1 1 Geo. Y, oh. 70, e. 1. 

* On the development see Feavearyoar, pp. 307, 316, 317, 324-0. 

’ Apart from the countries wliioh have introduced the more extensive 
measures to bo discussed in the text, France, the United States of America, 
and some other countries have prohibited the export of gold. See Foreign 
Emdiange Jfeetriclione, issued by the Swiss Bank Corporation (Iiondon, 1038). 

‘ From the useful compilation mado by the Swiss Bank Corporation (see 
above, n. 7) it appears that restriotions exist in more than twenty oountrios, 
namely in Bulgaria, Czoehodovakia, Eansig, Estonia, Germany, Gicoco, Hun- 
gary, Italy, Latvia, lathuonia, Poland, Bumania, Turkey, U.S.S.B., Yugo- 
slavia, Nicaragua, Brazil, Chile, Colombia, Uruguay, Japan. 

* Above, pp. 60 sqq. *'* See below, pp. 250 sqq. 



CHAPTER HI 

MONETARY OBLIGATIONS, THEIR SUBJECT-MATTER 
AND EXTENT (NOMINALISM) 

I. Types of monetary obligations; (1) debts; (2) unliquidated claims. 

II. The nominalistic principle in general, its development and position 
in England. III. The scope of nominalism and its iidluence on individual 
questions: (1) debts; (2) damages for non-payment; (3) unliquidated 
damages and indemnities; (4) rescission; (6) specific performance. 

I 

Before we consider in detail the most serious of the problems 
connected with the position of money in law, viz. the question 
of the subject-matter, or the extent, of monetary obligations, 
the various types of obligations which involve the payment of 
money must be explained. 

It has already been observed^ that it is one of the most impor- 
tant, though not the basic, functions of money to serve as a 
general medium of payment. In fact, in innumerable cases 
money not only functions as the envisaged, or immediate, 
means of fulfilling obligations, whether compulsorily imposed or 
voluntarily contracted, but may also be described as a ‘medium 
of final compulsory liquidation or as a medimn of final tender’.® 
The latter observation has particular force in this coimtry, 
where the fundamental principle of the law of damages that the 
injured party is entitled to restitutio in integrum^ cannot be taken 
in the literal sense of denoting naturalis restitutio,^ but in the 
sense of the Roman maxim, ‘omnis condemnatio estpeoimiaria *. 
Thus, in the last resort, money becomes capable of discharging 
all obligations; it is the subsidiary means of performance. 
Consequently it is possible to arrive at the comprehensive 
notion of monetary obligations the various aspects of which, 
divested of all procedural attire, are to be considered. 

1. Monetary obligations primarily exist where the debtor is 
bound to pay a fixed, certain, specific, or liquidated sum of money . 

* Above, p. S. « HeUfericih, p. 300. 

* Holabury (Hailgbom), x. No. 101. 

* Ab it la oa prinaiple proclaimed by the Gemmn. Civil Code, s. 240: see 
Kahn-Fteimd, 60 (1034), L.QJR, 612, and Daweon-Oooper, 33 (1936), Mieh, 
L.B. 864, 876. 
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While the certainty of the amount distinguishes this group 
from the following group of monetary obligations, it is the fact 
that a sum of money is owed which is the distinctive feature in 
respect of other obligations. If a debtor is bound to deliver a 
specific coin or note, e.g. the Bank of England note No. 1000 or 
the sovereign now lying in the left drawer of my writing-desk, 
this is not a money obligation, because the debtor does not owe 
a sum of money, but an individual object, which, in the circum- 
stances, though being capable of having the character of money, 
has become a commodity.^ Eurthermore, if the parties envisage 
delivery of a specific quantity of a specific kind of money, o.g. 
100 pieces of 20 French francs each or 100 pennies of Queen 
Victoria’s impression, this likewise is not a monetary obligation, 
but an ordinary contract to transfer unascertained goods,® be- 
cause here again the subject-matter of the contract is not a sum 
of money. The import of this distinction becomes clear if it is 
supposed that, in the above cases, the delivery of the promised 
objects had become impossible. In the first case the general 
rules relating to impossibility of performance would undoubtedly 
apply if the individual things promised to be dehvered had 
perished in the second case, if the whole class had lost exis- 
tence* the same result would follow. 

Monetary obligations of the group now under discussion exist 
in three cases only. The usual type is to pay a sum of money 
pure and simple, e.g. 100 pounds sterling. Secondly, the parties 

' See Moss v. Hancock, [1809] 2 Q.B. Ill, and above, p. 19. 

” Cf. s. 16, Sale of Goods Act, 1893. That contracts for the delivery of a 
specific quantity of coin or, still less, contracts for the delivery of a specified 
quantity of gold bullion are not money obligations should not bo open to doubt. 
In Holyoke Water Fouier Co. v. American Writing Co. (1038), 300 U.S. 324 the 
Supreme Court of the TTnited States, however, held that a lessee’s promise to 
pay 'a quantity of gold which shall be equal to $1600 of the gold coin of the 
United States of the standard weight and fineness or the equivalent of this 
commodity in U.S. currency’ fell within the ambit of tho Joint Besolution of 
Congress of 6 Juno 1933 relating to ‘obligations payable in money of the United 
States’. The decision rests on a broad construction of the conteact as well as 
of the Joint Besolution and overrules Emery Bird Thayer Dry Goods Co. v, 
Williams (U.S. District Court, Woatem District, Missouri, 1936) reported in 
Bleach, The Gold Clause, ii. 69, where the promise was to deliver 687,280 groins 
of pure unalloyed gold, the lessors having tho option to require the payment of 
$6,000, See also Arts. 1866, 1897 ITronoh Civil Code and Hussbaum, Bee. 43 
(1933), 669, 662. ’ Of. s. 16, Sale of Goode Act, 1863. 

* The mazim ‘genus numquom perit’ (on which see Chalmers, Bole of Goods, 
p. 34} is certainly not meant to apply to avdh a case. 
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may agree that a certain sum of money is to be paid in a certain 
manner, e.g. by delivery of two bronzes or of (unascertained) 
coins or notes of an ascertained type (£1,000 by delivery of 
Bank of England notes of £6 each ; 60 shillings by delivery of 
20 half-crown pieces). This is a genuine money obligation, 
because the contract, though determining the method of pay- 
ment, provides for the payment of a sum of money.’- Lastly 
the parties may agree that the debtor shall pay so many pounds 
sterling as two specific bronzes shall be valued at by Christie’s, 
or as shall correspond to the value of a specific quantity of 
commodities at a certain date. This is a contract for ‘ converting 
bronzes into sterling’ it is a contract for an unascertained, but 
ascertainable sum of money, and it therefore creates a money 
obligation.® 

Again, the result can be tested by having regard to the effects 
of impossibility. In the first ease mentioned above there cannot 
be a supervening impossibility, because the theory of the ‘re- 
current link’* will practically always afford the solution of con- 
verting the promised sum of money of the extinct currency into 
the corresponding sum of money of the existing currency. In 
the second case it may happen that the thing, by the delivery 
of which the obligation is to be fulfilled, perishes, but this would 
leave the promise to pay a fixed sum of money unaffected.® In 

^ Its moit important type is the gold coin olouse, see below, p. 98. That the 
gold coin clause does not oSect the money character of the obligation has been 
made cleex by Lawrence L.J. in Feist v. Sod&i littenonmmnale d’^leotrioiU 
Beige, [1933] Ch. 684, 702 ond by Hilbery J. in British French Trust Corpora- 
tion y. The New Brunswick Sly. Co,, [1936] 1 All E.B. 13, at p. 16 reversed on 
other grounds [1937] 4 All E.R. 616. The some view has always been taken by 
the German Supreme Court; 23 Jan. 1902, SOZ. 60, 146, 148; 16 Jen. 1924, 
BOZ. 107, 401; 3 Bee. 1924, JW. 1026, 1183; see also Nussbaum, Sec. 43 
(1933), 669, 663. But in tho United States it was at one time thought that *a 
contract to pay a certain sum in gold and silver coin is in logoi efieot a contract 
to deliver a certain weight of gold and silver of a certain fineness to be ascer- 
tained by count’, see o.g. Bronson v. Shades (1868), 7 Wall. (74 U.S.) 239, and 
BuUer v, HorwUst (1868), 7 Wall. (74 U.S.) 258. This commodity theory, on 
which see more fuUy Kebolsine, 42 (1933), Yale LJ. 1060, 1063 sqq., has now 
been definitely rejected by the Supromo Court in Norman v. Bodtvnwe <& 
Ohio Sly. Co, (1934), 294 U.S. 240 at p. 302 per Chief Justice Hughes deliver- 
ing the opinion of tho majority of the court. 

* Latter v. OoluiiU, [1937] 1 All £.B, 442, 461 o, per Scott L.J. 

* This type of contract frequently occurs in the shape of a gold value clause, 

sea below, p, 98. * Above, pp. 34 sqq, 

* Whore the gold coin clause is invalid, there therefore remains the obliga- 
tion to pay the nominal amount in paper; Greens v, Uniaeke, 46 Fed. B. (2d) 
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the third case difficulties cannot arise, ixnleas the tertium com- 
parationis is a specific thing, which it will very rarely be. 

Another feature of these genuine money obligations is that 
the breach of the promise to pay a given sum does not involve an 
essential alteration of the structure of the obligation. It is true 
that if an action for debt is brought in respect of the non- 
performance, technically it is an action for the debt and for 
nominal damages, and this right of action, once vested, can be 
satisfied by accord and satisfaction only.^ ‘But, as Atkin L.J. 
remarked,® nominal damages m respect of the non-payment of 
a debt are a fond thing vainly invented, “ a mere peg on which 
to hang costs ” per Maule J. in Beaumont v. Greathead.^ If a man 
being owed £50 receives from his debtor after the due date 
£50, what other inference can be drawn than that the debt is 

016, 919 (C.C.A. Sth, 1031), cort. dun., (1931) 283 U.S. 847. In Qermany s. 245 
of the Civil Code pruvidus that if a monetary obligation ia payable in a uortain 
kind of monoy which at the time of payment is no longer in circulation, pay- 
ment must he made in the same manner as if the kind of money had not been 
fixed. As to this provision soe Supreme Court, 11 Jan. 1022, ROZ. 103, 384, 
388j 1 March 1924, ROZ. 107, 370; 24 May 1024, ROZ. 108, 166, 181. The 
Supreme Court seoms to regard the rule as an exception to the provisions 
relating to subsequent impossibility of performance; but the better view is 
probably that the section only clarifies what otherwise would have been the 
necessary consequence of the monetary character of such an obligation; see 
Breit in Duringer-Hachenburg, Kommentar zum Handelsgeaetzbwh, iv. 760. 
In the absence of any statutory provision it is doubtful how the question is to 
be decided in England. If a gold coin clause is stipulated and gold coins are 
subsequently called in, the problem arises whether the general rules relating 
to impossibility of performance apply or whether the obligation is to be dis- 
charged in whatever is legal tender at the time of payment in the same manner 
as if the gold coin clause had not been stipulated. It cannot be doubted that 
the latter view is preferable. But whila in Germany s. 245 applies, if gold 
coins are no longer ‘in circulation’, in Bngland the further question arises how 
gold coin clauses are to be discharged if gold coins still exist, though they no 
longer circulate. It seems to be generally assumed that, even under such cir- 
cumstances where there exists no impossibility, the gold coin clause is replaced 
by a simple monetary obligation and that there only remains the question 
whether in fact the parties did not sUpnlate a gold value clause (see below, 
pp. 100 sqq.). But it is not easy to ascertain the basis of this view. As Bng- 
Ush legal tender legislation does not invalidate gold clauses, whether they are 
coin or value clauses (see pp. 104 sqq.), it might wdUbo irrelevant lo ask whether 
there exists a coin or a value douse. From the point of view of the debtor who 
has promised to pay £1 in gold coins it does not matter whether he has to pay 
33s. in paper (if the clause is token to be a value olauso) or whether he has to 
deliver one gold sovereign which he can and must buy at 33«. (if the clause is 
held to be a coin clause). 

^ SoaiiU des Udtda Le Toug^et v. Ownmittge, [1022] 1 K.B. 461. 

* S.C„ p. 464. * (1846), 2 O.B. 494, 409, 600. 
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discharged ? ’ Prom this view, which, though it is not very firmly 
established,^ appears to be exceedingly reasonable, it follows 
that, disregarding technicalities, the obligation, even after 
action brought, remains capable of being performed by the 
payment of the due sum, though such performance may have 
to be classified as accord and satisfaction. 

2. Where a contractual promise, e.g. to delivergoods, or where 
a non-oontraetual duty is broken, a sum of money becomes pay- 
able and the resulting obligation is therefore a monetary one. 

The monetary character of the obligation is in no way im- 
paired by the fact that, even if special damage is claimed, 
nothing but ‘damages’, i.e. an unascertained and unliquidated 
sum of money, is due, the special damage being ‘only an item in 
a general claim for damages for a wrong done ’.® It is true that 
this means that the debtor, though bound to pay, cannot be 
said to be indebted to the creditor until the amount of the 
compensation is ascertained by the comt ; consequently, though 
in respect of liquidated sums tender in payment is permitted 
and required,® this is not so in respect of xmliquidated sums,* 
and moreover, rules relating to debts, as, e.g., those allowing a 
judgment creditor to attach ‘debts’ of the judgment debtor in 
garnishee proceedings,® cannot be applied to cases involving 
the payment of unliquidated sums of money. But these distinc- 
tions between debt and damages should not overshadow the 
fact that in both cases sums of money are to be paid and that 
there is therefore justification for uniting both under the head 
of monetary obligations. 

This is made clearer by the fact that the determination of the 

^ In Sociiti dea H6leU Le Touguet v. Cummings, vbi supra, Bankes and Sorut- 
ton L.JJ. exjireased views whicli are leas readily understandable than that of 
Atkin li.ir. Bankes L.J. omphaeized that Beaumont v. GreatJiead, ubi supra, 
merely decided that payment after breach, but before action brought, was a 
discharge, but in the result be hold that payment was sufficient even after 
action brought (pp. 467, 458). Surutton L.J. said that accord and satisfaction 
was a question of fact, and although be found that 'there was here no accord 
end satisfaction’ (p. 460} ho arrived at the some result as the other members 
of the court. The case is more fully discussed below, pp. 292 sqq. 

* The VdUumo, [1021] 2 A.C. 544, 653, per Lord Sumner. 

* Halabury (Hoilsham), vh. 197 sqq. 

* Dearie v. Barrett (1834), 2 Ad. & El. 821 ; Daime v. Bidhardeon (1888), 
21 Q.B. 202 (C.A.). 

* Buloa of the Supreme Court, O.XL'V’, r. 1. Eumerous coses dealing with 
the meaning of debt are ooUeeted in Annual Fraetiee, 1038, pp, 869 sqq. 
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amounts due, though eventually reserved for the judgment of 
the court, is not quite discretionary. When the Courts are 
called upon to assess damages they are guided by the principle 
that, in order to compensate the plaintiff for the loss suffered 
by him, a value must be put on the loss, and, as 'vrill be shown,^ 
such value is measured by looking at the position as it existed 
at the time of the wrong, taking into account relevant subse- 
quent events. This fundamental principle of English law makes 
it possible to arrive at the somewhat closer definition that the 
monetary obligation created by the liability to pay damages 
involves the payment of that sum of money which, subject to 
the court’s ascertainment, represents the value of the loss as 
at the time of the breach or wrong. 

Monetary obligations thus appear to be obligations the subject- 
matter of which is the payment of a sum of money whether it is 
fixed at the outset or subsequently. 

n 

This preliminary discussion provides general ground from 
which to approach the vital problem of the meaning of the 
phrase ‘payment of a sum of money’. 

It has already been explained tbat the notion of money in- 
volves the reference to a distinct unit of account,® and as the 
unit of account is not a specific quantity of metal but an abstract 
unit of measurement,® it foUows that the payment of a sum of 
money does not involve the delivery of a specific quantity of 
coined metal. If in 1936 a sum of 1,000 French francs was 
promised to be paid in 1937, the creditor is not entitled to 
demand delivery of 63J grammes fine gold,* ** but simply to 
receive francs or whatever currency has replaced the firane in 
the course of an extrinsic currency alteration.® 

But how many franca, how much ‘abstract wealth power’, is 
the debtor bound to pay 7 It is this question of the vAlue of 
money or the extent of money obligations which has not yet 
been dealt with® and which must now be answered. 

* Below, pp. 85 sqq. 

“ Above, p. 16. ’ Above, pp. 32 aqq. * On Fiance see above, p. 38. 

' Above, p. 34. 

** !Fhat legal tender logialetion (see above, pp. 28 aqq,) does not in itself 
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The so-callcd intrinsic value of money, i.e. its substance, can- 
not have any direct or indirect bearing on this question. As the 
unit of account, e.g. the pound, is not identical with a quantity 
of metal, the obligation to pay pounds cannot be equiparated 
to an obligation to deliver a certain weight of metal. For the 
same reason it is impossible to hold that the extent of an obliga- 
tion to pay pounds is determined by the rate of exchange of the 
standard metal, e.g. gold : the creditor of a sum of £3 17s. lOjd!. 
who in 1930 could obtain one ounce of standard gold cannot 
now claim £7 because this sum is now required to buy the same 
quantity of gold. It was Savigny^ who propounded a rate-of- 
exchange theory in this sense, which in effect is not very differ- 
ent from metaUism in the narrower meaning of the word. This 
theory presupposes that all currency systems are necessarily 
founded on the adoption of a certain precious metal as a stan- 
dard metal. At a time when there are so many free currencies, 
it is clear that this primary prerequisite of the theory does not 
exist, and as it does not appear at present to have any adher- 
ents, it is unnecessary to review it in further detail.® 

Moreover, the extent of monetary obligations is independent 
of taxj functicnal or exchange value of money, i.e. its purchasing 
power. Modem economic science concentrates on the discussion 
of the value of the money as determined by its exchange value ; 
the quantity theory and Professor Irving Fisher’s attempt to 
adjust by means of indices the unit of account to its fluctuating 
purchasing power® are some of the outstanding topics of discus- 
sion among economists.^ The functional value of money is in 
the minds of those legal writers who, under the influence of 
recent monetary troubles, have advanced a legal theory of 
valorism. The most remarkable attempt in this direction was 
made by Eckstein, who, in common with other representatives 

and necoBaarily deteimiae the quantum of the money to bo paid is ri^tly 
emphasized by Eokstoin, Qddtekidd und Qeblwert (Berlin, 1032), pp. 10 sqq., 
and Dawaon-iHooper, 33 (193S), Mich. LJt. 852, 804 sq. See also below, pp. 
104 eqq. 

* ObligationenTecht (1861), 432 eqq., 4S4 aqq. 

* For further criticism see Nusebaum, <7eW, pp. 66, 70. 

’ Stabilising the DoUar (1920); The I^rehaeing Power of Money (1931). 

* Alt economists who write on money discuss this question. The reader is 
refermd to L. v. Miees, Theory of Money and Qredit (London, 1934), or to 
Bteiner, Montiy and Pemhing (1933), or to Hawtrey, Ourrenoy and Credit (1930), 
gr to Keisser, Per Tauedmert dee Oeldee (1928), 
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of that school of thought,^ largely relies on the alleged intention 
of the parties to secure ‘economic value’,® and who, excluding 
certain well-defined cases only, develops a system of valoriza- 
tion which is to apply wherever money loses its ‘relative 
stabihty of value ’.® Legal science of money, however, cannot 
pay any attention to the functional value of money or accept 
any valoristic theory based thereon.® Theoretically it is clear 
that two sources may co-operate to determine the exchange 
value of money. There may be fluctuations of monetary value 
originating from changes in the prices of goods ; the scarcity of 
goods may lead to an increase of prices, the abundance of supply 
may cause a reduction of the price level. On the other hand, 
the expansion of credit (inflation) creates an increased volume 
of money, an increased capacity to purchase and therefore 
higher prices, while restriction of credit (deflation) produces a 
dearth of capital and consequently lower prices. It thus ap- 
pears that the price level or the purchasing power of money 
may he influenced by factors moving from the side of goods 
and by factors moving from the side of money. The former 
determine what has been described as the outer exchange value 
of money, the latter determine the inner exchange value of 
money.® If it were possible in practice to discern the two ele- 
ments forming the value of money, it might be arguable that 
changes in the inner exchange value of money should affect the 
extent of monetary obligations ; on the other hand, it cannot be 
doubted that from a legal point of view fluctuations in the 
outer exchange value must under any circumstances be irrele- 
vant ; for there is no rule of law which would allow an increase 
or a reduction in the extent of monetary obligations as a result 
of changes of the price level of goods. But in fact it is impossible 
to draw a line of demarcation between the two factors deter- 

® Gddaekuld und QeldvxH (Berlin, 1932), and see Hubrecht, La Stahiliaation 
du frana (Paris, 1928), -who mention and disouss other attempts in the same 
direction at pp. 131 and 203 sqq. respectively. 

® pp. 27 to 48. * p. 61. 

* It must, however, be admitted that Eckstein’s criticism of the theoretical 
foundation of nominalism is thoughtful, interesting, and partly even attmetive. 
Thus it is indeed surprising (see Eckstein, p. 74) that nominalism should not 
have the character oijua cogem and should allow the parties to deviate from 
the principle by stipulating gold clauses and so forth; see below, p. 104. 

® Monger, HandiuOrterbmh der Staatamasenaefutften, 3rd od., iv. 688 to 603. 
These terms are not accepted in this country. 
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mining the value of money, and therefore in modern times even 
economists have rejected the usefulness of that distinction.^ 
At the outbreak of the Great War England took no steps to 
bring about the legal abandonment of the gold standard or the 
stoppage of gold payments, and it might therefore be a matter 
of argument whether there was any change in the inner ex- 
change value of the pound sterling ; nevertheless a serious rise 
of prices ensued.® The departure from the gold standard in 
1931, however, was certainly a factor operating on the side of 
money ; but if consideration is given to the economic develop- 
ment since 1931 and to the movement of indices,® nobody will 
dare to assert that the rise of the price level was caused by that 
measure. As the inner exchange value can therefore not be 
separated from the outer exchange value, lawyers are driven 
to adopt one or other of the following alternatives: either 
changes of the functional value of money are allowed to affect 
the quantum of an obligation, whether they originate from the 
side of money or from the side of goods ; or the functional value 
of money is considered to be entirely irrelevant for legal pur- 
poses. It is the latter view which commands approval, for this 
among other sufficient reasons, that, as has been shown, the 
inner exchange value of money which might legally be relevant 
cannot be separated from the outer exchange v^ue which is 
undoubtedly irrelevant. It will appear later that the law has 
fully adopted the results to which the preceding discussion 
leads. There is no legal rule which aHows the revision of mone- 
tary obligations in consequence of changes of value moving 
from the side of money. But there are some legal rules which 


^ 8co especially HelfCericb, pp. 603 sq^q., 611 sqq., who, undei the iiuOuence 
of the economic events since 1616, withdrew his assent to that distinotion 
(p. 614). 

’ See Feaveoryeac, pp. 306 aqq. and the indez numbers on p. 384. 

* SeotheJSeonomfsl intlices; 
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relate to the determination of prices and the influence of price 
changes. These rules equally apply where it is obvious that it is 
not the price which increases or falls, but money which depre- 
ciates or appreciates, these being different aspects of the same 
phenomenon. It is submitted that any other solution is un- 
workable, even though the soundness of this view has been 
questioned, particularly in connexion with claims for unliqui- 
dated damages, and even though some of those writers who 
generally do not favour valorism have in certain cases attributed 
legal affects to changes in the purchasing power of money 

The extent of monetary obligations cannot be determined 
otherwise than by the adoption of nominalism. The nominalistic 
principle, in so far as it relates to the extent of liquidated sums, 
means that a monetary obligation involves the delivery of 
chattels which at the time of delivery are money, and of so 
many of such chattels as represent units of measurement which, 
if added together according to their nominal value, would pro- 
duce the owed sum of money.® In other words, the obligation 
to pay £10 is discharged if the creditor receives what at the 
time of performance are £10, regardless of both their intrinsic 
and their functional value. In so far as claims for unliquidated 
damages are concerned, the nominalistio principle means that 
generally a liability is to be measured without regard to any 
depreciation or appreciation of monetary value. Nominalism in 
this sense is a legal principle, but it is empirically derived from 
a generalization of the normal factual situation. In the vast 
majority of cases the possibility of changes in monetary value 
does not enter the parties’ mind, though they may have a 
definite idea of the exchange value, or purchasing power, of the 
stipulated amount of money. If they have regard to that 

^ See Nusabaum, QeU, pp. 144 sqq.; Mayer, Die VahmschiM mch Deut- 
sdiem, Recla (1934), pp. 20 aqq.; AaoareUi, BabelaZ. 2 (1928), 793, 800 aqq.; 
but see the exeedingly interesting decisions of the German Supreme Court of 
31 March 1920, RGZ. 110, 371 ; 28 Nov. 1930, ROZ. 130, 368. As to the ques- 
tions raised by those writers and those decisions, see the detailed discussions 
below, pp. 77, 79-81. As to the part played by the conception of the functional 
value of money in tlio law of usury during the Gorman inflation, see Supreme 
Court, 19 Dee. 1022, RCfSlr. fi7, 83 with note by Alsbergin JIT. 1922, 381 } 0 May 
1924, JW. 1924, 1607. 

® See Professor 'Wolft’s formulation m Das Odd, p. C37. See also Sedgwick, 
On Damages, as, 267, 268. Nussbaun^ 35 (1937), Midi. L.S, 865,^ 879, states 
that ‘the essence of nominalism consists in the arithmetical relationship of a 
giyeu. monoy to the pertinent ideal uqit’. Sed guaere. 
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possibility, they may protect themselves by special clauses such 
as gold or currency clauses ; if they fail to do so, although they 
anticipate disarrangements of monetary value, they must be 
taken to have accepted the risks involved. The law does not 
allow the implication of terms which either do not exist at all 
or to which the parties failed to give adequate expression. 
This negative statement, put into positive language, results in 
the rule that, in the absence of special clauses, parties must be 
understood to contract with reference to the nominal value of 
the money concerned as expressed by whatever is legal tender 
at the time of payment. Nominalism thus finds its justification 
in the legally relevant intention of the parties.^ 

Nominalism in the above sense, together with the view of 
money as a creature of the law and the ‘recurrent link’ principle 
involving the rejection of the metallistic doctrine, form part of 
the State theory of money as revived by Knapp.® But the 
nominalistic principle, although it received fresh force from 
Knapp’s theoretical investigations and his striking formulations, 
goes back to ancient times ; in fact, as throughout the economic 
history of manldnd there is evidence of continuous variations 
in the value of money and especially of its depreciation,® it is 
not surprising to find that the principle of nominalism is almost 
as old as the problem of money value. Its history is of such im- 
portance and interest that it must be set out here in outline.* 

^ The view that the nominalistic principle is based on the intention of tho 
parties is supported, e.g., by I|(£r. Jtjstice Strong of the Supreme Court of the 
United States (see p. 67, n. 4 below) and by the Swiss Federal Tribunal: 
‘Les ductuatioaB des changes constituent done un des aleas du contiat’ (26 
March 1931, SOE. S7, ii. 370). An early decision of the Supreme Court of &e 
United States affords a good example of the tiansitary stage when a general 
lule had not yet been, deduced from the intention of the parties. Searight v. 
QaVyraith (1796), 4 U.S. 326, concerned an action on a bill of exchange for 
' 160,000 livres toumois* payable in Faria. Since the bill was issued assignats 
ware introducod in France, acceptance ofwbicb the plaintifirefuaed. Mr. Justice 
Feters said: ‘The decision depends entirely on the intention of the parties of 
which the jury must judge. If a specie payment was meant, a tender in assig- 
nats was unavailing. But if the current money of France was in view, the 
tender in assignats was lawfully made.’ Those writers who favour valorism, 
particularly Eckstein, l.o., pp. 28 sqq., also invoke the intention of the parties, 
but their method of implying terms into a contract which do not exist is 
arbitrary. 

* See above, pp. 10, 34 ; on Knapp's nominalism see also Fal;^, Der Streit um 
die ttaadiche Theerie dea Qddea (1922); Wagemann, Allgemeine Oeldlehre (1923), 

* Foavearyear, p. 333. 

On the history of nominalism in general seo Stompe, Dia geaehichtliohe 
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The nominalistic principle is nsually said to have been laid 
down first by Aristotle in his Nichomachean Ethics, where he 
said:’^ ‘Money has been introduced by convention as a kind of 
substitute for a need or demand, and this is why we call it 
vo/xurfia, because its value is derived not from nature {tftvtns) 
but from law (vofios) and can be altered or abolished at will 
In Rome,® though various depreciations of money took place, 
the nominalistic principle does not appear to have been estab- 
lished quite firmly, the texts relating to the subject being incon- 
clusive. The principal authorities are somewhat ambiguous 
dicta of Papinianus'* and Paulus,® but as both contrast substance 
and quantity, and as the term ‘quantity’ is not quite unequi- 
vocal, a reliable conclusion cannot be drawn. Indeed, when the 
books of Justinian were studied by the school of glossators, the 
old texts came to be interpreted in the sense which Accursius 
(1182-1260) in his great gloss summarized by the words: ‘tan- 
tum valet unus nummus quantum argenti tantxmdem in massa ’ .* 
The post-glossators, relying on their predecessors’ ideas, deve- 
loped the distinction between bonitas inlrinseca and honitaa ex- 
trinseca, and it was the former, i.e. the metallic value of money, 
which they held to be the subject-matter of monetary obliga- 

EntwicHdung dea Oeldnominaliamua (Berlin, 1B27); Sulkowaki, Ree. 29 (1020), 
1 sqq., 6 eqq. and the literature there referred to; Aacarelli, La Monela, 
pp. 3-42 ; Endemann, Studian in der romaniach-kanonialiachen Wirtschafta- -and 
BecAlelehre bia gegen Ende dea 17. Jahrhunderta (Berlin, 1883), ii. 170 sqq.; 
Gonnard, HUtaire dea doctrinea mondtairea (2 vols., 1935, 1936) ; Despaux, Lea 
Ddmluationa monitairea dana I'htaioire (Paris, 1936) ; Monroe, Monetary Theory 
before Adam Smith (1923). 

* Book 6, chap. 5, translation by F. H. Peters, ISth ed, (London, 1803), 
p. 156. 

^ It has recently been suggested that in the context voyos does not mean law, 
but convention or usage; Gemaehling, Lea Oranda Economiatea (1925), p. 7, 
quoted by Hubrccht, La Stabiliaation du frano et la valoriaation dea erianeea 
(1928), p. 7. 

Monunsen, Qeachichie dea rdmiachen Mhnzweaena (Berlin, 1800) ; Savigny, 
OhUgationenrecht, i. 460 sqq.; Hartmann, Begriff dea Geldea, pp. Ill sqq.; 
Pinies, Baa Odd, 2nd ed., pp. 401 sqq.; Appleton, La Monnaie romaine el la 
loi dea XII tablea ; Hubrecht, pp. 17—31. 

* B. 46, 3, de aolut. 04. 1 : ' . . . sive In pectinia non corpora quis cogitet sed 
quantitatem’. 

® B. 18. l,deeonirah.emptione, Ipr.: ’. . . eaque materia forma publica per- 
cussa usum dominiumque non tom ex substantia proobet quam ex quantitate’. 

® See Hubrecht, pp, 31 sqq., quoting Bridrey, Nicole Oreame (Paris, 1906). 
Oresme, who died in 1382, is the author of the first Ifrench work on money, 
Be origine, mtura, fure et mutationibua monetarum. On Uresma's work see also 
Laurent, Revue d'hiatoire deonomique et aooiale, 21 (1033), 13. 
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tions.^ While the views expressed by the canonists generally 
tended in the same direction,^ a decisive reaction set in after 
the publication in 1546 of Carolus Molinaeus’s (Dumoulin’s) 
Tractaius contmctuum et usurarum. In this work, interpreting 
Paulus’s decision by the words, ‘Quantitas, id est valor imposi- 
tus’, the author laid the foundations of the nominalistic prin- 
ciple as now understood. Dumoulin’s ideas,® being so agreeable 
to the princes whose financial interests demanded a theoretical 
basis for their practice of debasing coins, were readily accepted 
in Prance,* where a decree of 1602 compelled the parties to 
contract by tale (sous, livres, deniers), not by weight (metal). 
Prom that moment the courts, too, adopted the nominalistic 
principle, which, in Germany also, gained a complete victory in 
the course of the seventeenth century.® When we come to the 
eighteenth century, Pothicr repeatedly afSrms the principle 
and declares; ‘Notre jurisprudence est fond4e sur ce principe 
que dans la monnaie on ne consid^re pas les corps et pieces de 
monnaie, mais seulement la valeur que le prince y a attaoh4e. 
... II suit de ce principe que ce ne sent point les pieces de 
monnaie, mais la valeur qu’eUea signifient qui fait la mati^re 
du pret ainsi que des autres contrats.’® Under the influence of 
the physiocrats and their theory of the ‘moimaie marohandise’, 
a second reaction occurred diiring the Prench Revolution,’ but 
the Code Civil of 1803 declares in Art. 1896:® 

^ Stamps, Das Zdhlkraftncht der Postgloasalorenzeit (1928) ; Hubrecht, p. 33 
aq.; Tauber, Qeld und Kreditim MitU3alter (1933). 

° Hubrecht, pp. 37-62. ' See Tauber, Molinaeus' Qeldsclmldlehre (1928). 

For literature on the position in early France see Mater, p. 112; Stamps, 
Das Zahlkraftrecht in cfcn KSnigageaetzen Franhreiche von 1306-1547 (1930). 
A case decided in 1349 ia described by Hubrecht, Revue d’hieloire du droil, 16 
(1037), 262. 

® Stampo, Das deutsofie Sohuldtilgungsredht des 17. Jakrhwnderta (1926). 

’ Tmitd du prH eonsomption, v. 65 ; du eantrat de venie, iii. 173 ; du contrat de 
eonsliluiion de rente, iii. 473 (edition Bu^et). 

’ For dotails see Mater, pp. 137 sqq., and Hubrecht, pp. 66-81. 

* On the history of this provision, which has found its way into the Belgian, 
Dutch, and Italian Codes, see Hubrocht, pp. 86-03. The aubstonoe of the provi- 
sion has also boon adopted in Egypt by Art. 677 of the Codo Mixte ; the Court 
of .Appeal of the Mixed Tribtmal in a decision of 19 May 1927, Clunet, 1928, 
766 (re Marquia de la CoUe) expressed the view that Art. 1896 of the French 
Civil Code and Art. 577 of tho Code Mixte concern ‘rmiquement lea variations 
dee eephees mdtalliques *, excluding any variations in tho value of paper money. 
This view seems to have remained isolated and has since been abandoned; 
0 March 1929, SaHelie des Tribunaux mixtea, XX, 108, Ko. 116. 
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‘L’obligation qui resulte d’un pret en argent, n’eat toujonrs que de 
la somme numdrique enoncee au contrat. S’il y a eu augmentation 
ou diminution d’especos avant I’epoque du payement, le dcbiteur 
doit rondro la somme numdrique pretce, et ne doit rendro quo oette 
somme dans les especes ayant cours au moment du payement.’ 

Although the rule is laid down with regard to loans only, it is 
almost generally recognized that it is of universal application. 
Thus it is said by Planiol-Ripert:^ ‘Le ddbiteur doit fournir la 
somme due d’aprds la valeur nominalo des monnaies au jour du 
paieraent et non d’apres la valour qu’avaient les monnaies au 
jour ou Tohligation a etc contractee. . . . La loi a formule cetto 
regie a propos du prdt rl’argont, en des termes qui ne laissont 
pas place a auoune discussion.’ Although from time to time 
attempts have been made to replnoo nominalism by metallistic 
or valoristic doctrines,® it cannot be doubted that nominalism, 
without which ‘capitalism is economically inconceivable’,® uni- 
versally predominates.^ 

* Traite pratique du droit civil franqaia, vii (1931), No. 1169. See in the some 
senao the judgment of the Belgian Cotir de Cassation (9 March 1033), Clunet 
1033, 731, and of the Italian Corte di Cassazione (30 May 1027), Oiurisprudenza 
Ilaliana, 1927, 1016. 

® See above, pp. 60 sqq. Hetallistio views have recently been expressed by 
Thormann, ‘Die Goldschuld im achwoizoriBchon Privatreeht’, 50 (1937) Zeit- 
ecJirifi fur achweizerUchea Becht, pp. 10 sqq. As to Switzerland generally see 
Mailer and Barth, Zeitachrift fdr achweizeriaches Becht, 43 (1924), 95a sqq., 
175a sqq.; Henggeler and Guisan, ibid. 56 (1037), 168a sqq., 200a sqq. It 
appears that the control of nominalism cannot be doubted. 

■* Berlin Court of Appeal, 26 Oct. 1027, JW, 1929, 446, 448. 

On the Continent its existence is secured, and while with regard to indi- 
vidual questions reference is made to the discussion below, pp. 76 sqq., it is 
worth mentioning that the German Supreme Court was called upon to answer 
the question whether public international law contains a rule to the effect 
that loans must bo repaid according to the intrinsic gold value which the money 
had when the loans wore given. Tho court had no difficulty in rojocting this 
purely metallistic doctrine (6 June 1928, BQZ. 121, 203, and Annual Digeat of 
Pttblie International Law Caaea 1927—1928, at p. 338). In the United Statea 
the modem law has repeatedly been stated, tho ohiof authority being the 
interesting dictum of Mr. Justice Strong in Knox v. Lee and Parker v. Paviea 
(1870), 12 Wall. (70 U.S.) 467, at p. 648: ‘it wos not a duty to pay gold or silver 
or the kind of money recognized by law at the time when tlie contract was 
made, nor was it a duty to pay money of equal intrinsic value in the market. . . . 
But the obligation of a contract to pay money is to pay that which the law 
shall recognize as money when the payment is to bo made. If there is anything 
Bottled by decision, it is this, and wo do not imderstand it to be controverted. 
Davis 28 ; Barrington v. Potter, Dyer 81b} Paw v. MarateUer 2 Cranch. 29. , . , 
Every contract for the payment of money, simply, is necessarily subject to 
the constitutional power of the government over the currency, whntevesdfaa 
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The inyestigations of continental scholars have made them- 
selves felt in this country- It appears to have already been 
recognized in the Middle Ages that the King had not ohly the 
prerogative right of issuing coin,^ but also of determining the 
denomination or value at which the coin was to pass current.® 
Consequently, tho King could debase or enhance the value, and 
this power was repeatedly made use of.®'* The whole problem 
was very fuUy and learnedly discussed in Sir John Davis’s 
report of the famous Case de Mixl Moneys^ which is still the 
leading authority® and in which the residts of the Year Book 
period as well as the ideas developed on the Continent from 
Aristotle onwards were exhaustively referred to. Gilbert of 
London had sold goods to Brett of Drogheda for ‘f 100 sterling 
current and lawful money of England ’ to be paid in Dublin. 
Before the sum became due. Queen Elizabeth, by proclamation, 

power may be, and the obligalitm of tkepmtiea is therefore assumed with reference 
to that po-wer' . Sea also JuiUardv. Greenmow (1883), 110 U.S. 421, atp. 449 per 
Mr. Justice Gray delivering the opinion of tho Court; Ej?znflerv. Kenney (188S), 
IIS U.S. 896, at p. 576 per Mr. Justice Field; Woodruff v, Slate of Mississippi 
(1895), 162 U.S. 292, at p. 302 per Chief Justice Fuller; Ling 8u Fan v. United 
States (1910), 218 U.S. 302, where it was said ‘that public law gives to such 
coinago a value which does not attach as a mere consequence of intrmsic value. 
They bear, therefore, the impress of sovereign power which fixes value and 
authoiizes their use in exchange*, and where it was concluded that this power 
involves thot of prohibiting exportation of money. Finally in Deutsidie Bank v. 
Humphreys (1926), 272 U.S. 617, 619, Mr. Justice Holmes said: 'obviously in 
fact a dollar or a mark may have difierent values at different times but to the 
law that establishes it, it is always the same.’ See also Sedgwick, On Damages, 
83. 267, 268. * See above, p. 12. 

® Y.B. 21 Edw. in, f. 60b; 9 Edw. IV, f. 49a; Dyer, 81b-83a; Blackstone 
i. 278; see also Breckinridge, Leged Tender, A Study in English and American 
Monetary History (1903). 

® Foavearyear, pp. 9, 14, 17, 30, 34 sqq., 43 sqq. 

* It Was, however, somewhat doubtf^ whether the King could debase or 
enhance the value below or above the sterling value which Blackstone, l.c., 
defiries by the words: ‘when a given weight of gold or silver is of a given fine- 
ness, it is then of the true standard and called sterling metal. . . . And of this 
metal all the coin of the kingdom must be made by the Statute 26 Edw. 3 
ch. 13.’ Blaeks lone gave a negative answer to the question, while Sir Matthew 
Hale (1 Hale F.C. 194) answered it in the affiimativo. See Halsbury (Hail- 
sham) vi, Ho. 716, note ir. See also Vansiltart's observations in tho House of 
Commons, 13 May 1811, Hansard, p. 38. 

* Oilherl V. Brc// (1004), Davie 18; 2 State Trials 114. 

‘ Story, H. 313; Wallace, Reporters, p, 236; tho cose was of great importance 
in the Judgment of tho Supreme Court of the United States in the famous case 
of Kmxe v. Lee and Parker v. Davies (1870), 12 Wall. (70 U.S.) 467, at p. 648 
pet Mr. Jualice Stron;^ at p. 565 per Mr. Justice Bradley. 
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recalled the existing currency of Ireland and issued a new de- 
based coinage (called mixed money) wliich was declared to be 
‘le loyall and cui-rant money de cest realme de Ireland’. Every 
creditor was bound to accept it, a refusal to accept it ‘solong 
le denominatio ou valuatio ’ being punishable. Tender was made 
in the debased coin, and the question which the Privy Council 
of Ireland asked the Chief Judges to decide was whether or not 
it was a good tender. The reporter first dealt with the necessity 
of having a certain standard of money in every commonwealth 
and with the King’s right to make money, to determine its 
substance and form and also its value. Ho goes on to stated that 

‘le doubt pi'ima facie fuit, come cest mixt money serra dit sterling. 
Et pur le clooring do cost doubt, fuit dit quo on chescuii coino ou 
irieco de money ost bonitas intrinscca ot bonitas oxtrinsora. Intrin- 
aeca consistit in prctiositato niateriae et pondero, viz. Dnenesso and 
weight, Extrinseca bonitas consistit in valualione seu donomina- 
tione, and in forma seu oharactere. Budelius do re nummaria lib. 1 
cap. 7. Et cest bonitas extrinseca, quo cest auxy dit aestimatio sive 
valor unposititius est formalis and essentialLs bonitas monetae ; and 
cest forme dat nomen and esse a le money : car sans tiel forme le plus 
precious and pure mettall que poet estre nest pas money. Et pur ceo 
Molinaeus libro de mutatione monetae dit, non materia naturalis 
corporis monae, sed valor imposititius est forma et substantia 
monetae, quae non est corpm: physicum sed artificiale, come Aristotle 

dit Ethicorum lib. 5.’ 

• 

Thus the result was reached that the mixed money, having the 
impression and inscription of the Queen of England and being 
proclaimed for current and lawful money within the kingdom 
of Ireland, ought to be taken and accepted for sterling money. 
The reporter then turns to the constitutional question whether 
the mixed money circulating in Ireland could be said to be 
current and lawful money ‘of England’ within the meaning of 
the contract. After having given an affirmative answer, he pro- 
ceeds to examine the importance of the fact that, at the time 
when tho contract was made, better money was in circulation. 
This was, however, considered to be irrelevant. ‘Oar lo temps 
est future, that if the said Brett shall pay or cause to be paid 
one hundred pounds sterling currant money etc. Et pur ceo 
tiel money serra pay que serra currant a tiel future temps, 

^ p. 24. 
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iasiixt quo le temps del payment, and nemy le temps de con- 
tract, serra respect.’^ The case is thus a clear authority for the 
nominalistic principle that the obligation to pay £100 sterling 
is to pay what the law denominates as £100 sterling at the time 
of the payment. 

This principle has never been departed from, although tw'o 
cases decided by the Privy Council require some consideration. 
De&ring v. Parker^ arose from an appeal from New Hampshire 
heard before a Committee of the Mvy Council in 1760. The 
defendant Parker had given a bond to the appellant Deering, 
payable in 1735, for the payment of £2,460 ‘in good public bills 
of the province of Mas-sachusetts Bay or current lawful money 
of Now England’. In 1752 the defendant tendered a large sum 
in the bills of credit then current in Now Hampshire. The Chan- 
cery Court of New Hampshire gave judgment for a balance of 
£364 6s, M. in bills of credit of New Hampshire, ‘being the 
nominal sum duo at the time of tender deducting the sums paid 
and endorsed. So that the Court went upon the principle that 
the plaintiff should take the bills as tendered and that the debtor 
was not bound to make good their depreciation nor to pay in 
silver or real money’. On appeal the appellant insisted that he 
had not received Avhat he contracted for, namely either bills of 
Massachusetts Bay, which had been called in and sunk before 
the tender, or silver money agreeable to Queen Anne’s pro- 
clamation, which he insisted was the true meaning of the words 
‘ current lawful money of New England ’. The respondent con- 
tended that this clause referred to the bUls of credit of any of 
the New England colonies. The court accepted the appellant’s 
construction that the words ‘current lawful money of New Eng- 
land ’ did not mean bills of credit of any colony. Lord Mansfield, 
being a member of the Board, said that he was at a loss to 
determine the quantum of the debt. He quoted information 
given to him by a Mr. J., ‘a New England gentleman who had 
practised the law’, from which it appeared that the ‘more 
general method was to take the value of the bills when they 
should have been paid by contract’. The Board as a whole, 
‘instead of taking the price of silver at the time of the contract 
and the time set for the payment (which was about 27 sh. per 

'■ p. 27 ; he relied on fche Year Book naaes referred to above, p, 68, n. 2. 

* {1760) 4 Dallas, p. xxiu. 
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ounce) fixed it at 37 sh. per ounce and computed the debt, 
accordingly This case xmdoubtedly seems to imply the recogni- 
tion of metaUiatic views, but as it does not appear to have been 
reported in any of the English reports, and as it has never been 
relied upon in this country, it cannot be said to have oven a 
persuasive authority. In the next case of PilJdnyton v. Commis- 
sioners for Claims^ Sir William Grant, in delivering the opinion 
of the Board, made some remarks on the subject which, how- 
ever, have not even the force of definite obitea' dicta. The case 
concerned the confiscation by the French Government of a debt 
due from a French subject to a British subject in respect of 
which the French Government was bound to pay an mdemnity. 
The actual decision related to the question whether the debt 
was to be converted into pounds at the value of the French 
currency at the time when tlie confiscation took jdace or subse- 
quently.® But in the course of the judgment the following pas- 
sage occurs;® 

‘Great part of the argument at the bar would undoubtedly go to 
shew that the Commissioners have acted wrong in throwing that loss 
upon the French Government in any case ; for they resemble it to the 
case of depreciation of currency happening between the time that a 
debt is contracted and the time that it is paid; and they have 
quoted authorities for the purpose of showing that in such a case 
the loss must be borne by the creditor, and not by the debtor. That 
point is unnecessary to consider, though Vinnius whose authority 
was quoted the other day, certainly comes to a conclusion directly 
at variance with the decision in Sir John Davis’s Reports. He takes 
the distinction that if between the time of contracting the debt and 
the time of its payment, the currency of the coimtry is depreciated 
by the State, that is to say, lowered in its intrinsic goodness, as if 
there were a greater proportion of alloy put into a guinea or a shilling, 
the debtor should not liberate himself by paying tho nominal amount 
of his debt in the debased money, that is, he may pay in the debased 
money, being tho current coin, but he must pay so much more as 
would make it equal to the sum he borrowed. But he says, if the 
nominal value of the currency, leaving it unadulterated, were to be 
increased, as if they were to make the guinea pass for 30s., tho debtor 
may liberate himself from a debt of 1 £ 10 sh. by paying a guinea, 
although ho had borrowed tho guinea when it was but worth 21 sh. 
I have said it is unneco-ssary to consider whether the conclusion 

“ Below, p. 289. ® p. 18. 


‘ (1821) 2 Knapp 7. 
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drawn by Vinnius, or the decision in Davis’s Reports, be the correct 
one ; for we think this has no analogy to the case of creditor and 
debtor.’ 

The importance of this dictum, put at its highest, is merely that 
to Sir William Grant’s mind the authority and correctness of 
the decision in Gilbert v. Brett %vas not so firmly established that 
a consideration of differing views expressed by Vinnius could at 
once be dispensed with. 

There does not appear to be any other case throwing light on 
the problem until very recently, when part of the rule laid down 
in Qilhert v. Brdt was reaffirmed, viz. that it is at the due date 
of payment that the measure of value is to be ascertained,^ and 
when Scrutton L.J. alluded to it in the following terms:® 

‘I take it that if a tort had been committed in England before 
England went off the gold standard, the plaintiffs could not say: 
“We insist, after England has gone off the gold standard and the 
pound has depreciated in international purchasing power, on being 
paid the value of the gold standard pound at the time of the com- 
mission of the tort.’’ A ‘pound in England is a pound •whatever its 
international 'value.' 

The scarcity of English authorities for the nominalistic prin- 
ciple, and the complete lack of any legal discussion thereof ore 
very remarkable indeed and cannot be explained otherwise than 
by the fact that the conviction that ‘a pormd in England is a 
pound whatever its international value’ is so deeply rooted in 
the minds of the nation that not even an attempt is made to 
question it. This is to be attributed not only to the sense of 
security and stability which England was allowed to enjoy 
during the hundred years preceding the outbreak of the Great 
War m 1914, but to the truly patriotic spirit which showed itself 
so impressively during the economic and monetary crisis in 
1931. The measures of 1931 wm« accepted so quietly andreadily 
that the agitation daring a somewhat similar crisis in 1811 is 
stiU of considerable interest and significance. The Bullion Com- 
mittee in their Report, 'one of the most important documents 

* Auekland Oil]/ Couneil v. Alliance Asmmnce Oo,, A.C. 6S7, 603 

CF.C.), language of Lord Wright; Sroken Hill Proprielarg Oo. v. Latham, 
[19331 373, 403 por Romor Xf.<r., n'hose hirther remarka do not deal with the 
quantum of the debt with which we are here roncemed, hut with, the metallistio 
doctrine which they reject: see above, p. 34, n. 3. 

» SPhe Saam (No. 1), [1933] P. 861, 866. 
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in English currency history had arrived at the conclusion 
that the rise in prices was due to an over-issue of Bank of Eng- 
land notes, as a result of which the value of the notes had 
depreciated. On 6 May 1811 Homer introduced his resolution 
in the House of Commons supporting the Report and a,ffirming 
the depreciation of money.* But although in 1811 gold had 
risen from the parity of £3 175. 6d. to £4 19s. 6d. per ounce and 
the value in sterling of most foreign currencies and commodities 
had gone up hy approximately 20 per cent.,® the resolutions 
were lost with heavy majorities. On 13 May 1811 Vansittart 
introduced resolutions which rejected the Bullion Report and 
one of which contained the memorable words ‘that the promis- 
sory notes of the said Company [the Banlc of England] have 
hitherto been, and arc at this time, held in public estimation to 
he equivalent to the legal coin of the realm and generally 
accepted as such in all pecuniary transactions to which such 
coin is lawfully applicable’,* and these resolutions were carried. 
But shortly afterwards Lord King announced that in view of 
the depreciation of money he would no longer accept from his 
tenants bank notes at their face value in payment of rents, but 
calculate the rents on a gold basis. His proposals provoked great 
excitement and were strongly resented. His opponents ‘held to 
the time-honoured principle that a man who contracted to re- 
ceive a pound, must take whatever was by general consent 
called a pound when payment was made. This was the principle 
which had been followed for a thousand years in spite of all the 
many changes of form and value, some of them very rapid, 
which the pound had undergone’.® The House of Commons at 
once passed Lord Stanhope’s Act® by which for all practical 
purposes bank notes were made legal tender^ and which pro- 
vided that no one should pay or receive more for guineas or less 
for bank notes than their face value.® The Vansittart Resolu- 
tion and the promptness with which Lord King’s proposals were 
defeated, support the conclusion that the principle laid down in 
the report of Oilbert v. Brett is firmly established in English law, 

^ FoaveoryeEir, p. 182. “ Hanaard, 6 May 1811, p. 831. 

® feaveaiyear, p. 181 eq. and the table, p. 21S. 

* Hanaard, 13 May 1811, p. 70. ® ITeavearyoar, p, 191. 

* 61 Qeo. in, ch. 127 ; it became law on 24 July 1811, 

’ See above, p. 27. 

* See below, p. 111. 
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however small the number of judicial authorities may be.^ And 
this is borne out by tho lack of success of all attempts to remedy 
the serious effects of deflation that followed on the restoration 
of the gold standard in 1821 * 


III 

After these observations on the development and existence 
of the nominalistic principle in general, it remains to trace the 
scope and extent of its application to individual questions in 
times of fluctuations of monetary value, and to ascertain whether 
or not exceptions to the rule have been or are to be admitted. 

In this connexion it is of great importance to draw a clear 
distinction between intrinsic and extrinsic currency alterations, 
between mere fluctuations of monetary value and alterations of 
the monetary system caused by the collapse of a currency.® 
This Bei)aration is necessary because in the latter case legal 
rules have sometimes been developed which originated from 
and applied to tho extraordinary circumstances of the time, but 
which lack general validity so as to cover the case of mere 
intrinsic currency alterations. 

Suppose 10,000 German marks were borrowed by a German 
in Germany in 1914 and invested in securities or real property 
which more or less retained their intrinsic value ; should the 
borrower be allowed to discharge his debt by paying 10,000 
marks in 1923, when the cost of a stamp was 1 milliard of 
marks, or in 1924, when, owing to the then established recurrent 
link* of 1 billion marks = 1 reichsmark, the amount to be 
tendered would be an inconceivable fraction of the new unit 
of account ? In the course of monetary history numerous coun- 
tries have been confronted by such problems, and it appears 
that in many of them it was found impossible to abide by 
nominalism in aU its rigidity and strictness, and that legislative 

^ Tho ovonts of 1811 are shortly but lucidly described by ITeaveaiyear, 
pp. 183-94, but tlie debates in PorliaRient on the Horner and Vansittart 
Resolutions Euid on LordSlanhopc's Act moke so exceedingly interesting reading 
that they should be looked up in Hansard. It is certain that the opponents 
of the Bullion Report were, consciously or unconsciously, under a delusion, 
08 became oloor in 1819 (see Keavearyeor, pp. 204 sqq.), but this does not aSoct 
the importance of thoir attitude. See also Ciharles Rist, ‘Le cours forc4 en 
Angletorro (1797-1821)’, i?evue (Phisioin Asonomique et eoeiale, 23 (1937), S. 

* See I'oavearyear, pp, 209-11, 

* See above, p, 37. ‘ Above, p. 34, 
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or judicial measures, encroaching upon the nominalistic prin- 
ciple and aUowiag partial or general revalorization, had to be 
adopted. Although the effect of such revalorizing measures is 
a deviation from nominalism, it is evident that the means em- 
ployed were in no case of a really monetary character and that 
the problem was not approached from the point of view of the 
fiscal law, which, on the contrary, envisaged a ffxcd rate of con- 
version,^ but from the point of view of equity and the law of 
contracts. 

No complete collapse of the currency has over occurred in 
England and such events are consequently of interest from the 
point of view of private international law only. Moreover, there 
is no lack of reliable comparative material dealing with tho 
general aspects of failures of cmrencies such as have occurred 
in the course of history® and in recent times,® especially in Cen- 
tral and Eastern Europe. It is therefore not proposed to enter 
into a detailed discussion of the methods adopted in these 
circumstances and of the results reached in each individual 
country. The most interesting and comprehensive movement in 
favour of revalorization took place in Germany, but it has 
already been very lucidly described in the English language.* 
Tho rules adopted -will tWefore be described only in so far as 
they require attention from the point of view of monetary 
theory in general and as they throw light on the working of 

^ Abovo, p. 34. 

® Sobemheim, ‘Die Geldontwortung als Gesetzgebungeproblem dee Privat- 
reebts’, Orudiot'a Bettidge, Ixvi. 260 sqq., 266-316. As regards the effect of 
iiiffation in the Southern States after the outbreak of the American Civil War 
in 1861, Professor Dawson and Mr. Cooper have reoentlypublishodan illuminat- 
ing article in 33 (1936) Mich. L.B. 706. As to the French experiences froml708 
to 1800 see Mater, Ren. dr. banc. 1924, 72, 168, 266, 367. 

• Hormening, ‘Aufwertung’, Rechtavergleichendee Handwbrterbwh, ii. 382; 
Krohn, ‘Das Aufwertvmgsrooht dos Aualands’, Niemeyer's ZeUaehrift fUr 
intemationalea Reeht, xxxviii (1928), 1 sqq.; Wahlo, Baa Valoriaation^roblem 
m Mitlel- und Oateuropa (Vienno, 1024); Nussbaum, Qeld, pp. 130-8, and 
Bilenue der Aa/teeriungalheorie (1929); Quisan, La Bepr&iiation monftaire 
(Lausonno, 1934), pp. 180 sqq.; Sulkowski, Rec. 20 (1020), 1-29. 

* Dawson, 33 (1934) Mich. L.R. 171: Fischer, ‘The German Revalorisation 
Act, 1026’, 10 (1028) Journal oj (Jomparative Legtalation, 94; Kahn, ‘Deprecia- 
tion of Currency under German Law’, 14 (1932) Journal qf Oomparaliva 
Legialation, 66. The following discussion will consider tho German revaloriza- 
tion practice in particular, but it will disregard legislative measures taken in 
Germany or in any other oounliy einoe, from the point of view of monetary 
theory in general, they ore leas interesting. 
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nominaliam in oircurastancea lesa exceptional and therefore of 
greater practical importance and thus deserving of more detailed 
treatment. 

1. In modern times most countries have passed through times 
of fluctuating value of money, but since nominalism universally 
prevailed, it is not aurprismg that the principle was nowhere 
interfered with in so far as simple debts were concerned. In 
England, as has been shown, the unimpaired application of 
nominalism was not even questioned, and elsewhere attempts 
made for the purpose of deviating from the principle were re- 
jected without hesitation,^ for it was held that a reduction of 
the purchasing power of the native currency could not create 
an obligation of the debtor to make additional pa 3 rment 8 , and 
that it was on the creditor that the loss fell. In the United 
States, likewise, the correctness of this view was not doubted 
after the Legal Tender Acts had been held valid by the Supreme 
Court in 1871.® As has been indicated above, in some countries, 
notably in Germany, the complete collapse of a currency led to 
a practice of revalorizaiion, as follows. According to s. 242 of 
the German Civil Code (which binds the debtor to effect the 
performance of his obligation according to the requirements of 
good faith, ordinary usage being taken into consideration) the 
whole of the circumstances, including the financial position of 
both parties, are to be reviewed in order to translate a sum of 
marks into reichsmarks ; it is therefore necessary and possible 

^ In Franca the problem is nsuallv discussed under the head of the 
Mon doctrine on which see, e.g., Flaniol-Bipert, vi, hTo. 896. Tho doctrine has 
been categorically rejected by tho Court de Conation (6 March 1878, S. 1876, 
1> 161) in coimesian with an attempt to increase an amount of 16 centimes 
promised in 1660 and 1607 to 60 centimes. The court said that ‘dans aucun 
oas il n’appartient aux tribunaux, quelque Equitable que puisse leur parattro 
leur decision, do premlre on conaidOration le temps et Ics ciroonstances pour 
moehtior les conventions des porties et substituer des olanaes nouvelles h oelles, 
qui ont 6tS iibrement accept6es par los contraotants’. The Bconcdi Conseil 
d’£tai took a more liberal vimv (see Flaniol-Bipert, vi, Ko. 302), but it scorns 
to be agreed that the impriv iaion doctrine con only be invoked hr case of altera- 
tions of the price level, not in case of a depreciation of money (see Floniol- 
Bilievt, vi, Xo. 397 (3)). As to Belgium see Firet, pp. 10-21, 30 sqq. and judg- 
ments of the CouT de C^sation of 26 Feb. 1031, 3 March 1033, and 0 March 1033 
on p. 33, u. 1 ; certain legislative measures ore dealt with onpp. 22-8. Holland, 
FTussbaum, Oetd, p, 131; Bwitzerland, Quisan, pp. 36, 168 sq.; Soandimma, 
Blooh, JW, 1031, 3640; Jktiy, AscareUi, SabelsZ. 1028, 793. 

* Dawson-Cooper, 83 (1935) Mi<A. ZJt. 862, 860 sq. ; sco ospeoially Dooley v. 
5n»*R(l871),13WaU.(80TJ.S,)604sAfgi«rv,Fo««-(1871),14WBll.(81-Dr.S.)207. 
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to investigate whether and to what extent the creditor would 
have been able to protect the owed sum of money from the 
effects of inflation, and to consider the ‘impoverisliinent factor 
i.e. the general reduction of the national wealth ; ^ but it is of 
particular interest to note the fact that the reduction of the pur- 
chasing power of the reichsmark as compared with that of the 
mark could not lead to an increase in the rate of revalorization.® 
The question whether a rise in the value of money, due to 

' See the doflnition of the Supremo Court in tho decision of 10 Jnn. 1933, 
JVf • 1033, 2440, andsee, o.g., Mugel, DasQeaamte Aufwertunga>echt{U21), p.l46. 
It must be borno in mind that ‘revaloriration* is only possible in caso of liqui- 
dated sums. As to other monetary obligations see below, p. 30. In two cases 
English Courts had to apply German revalorization rules: In re fichnapper, 
L1036] 1 All E.R. 322; Komalzki v. Oppenlieimet , [1037] 4 All E.U. 133. Tho 
former of those cases concerned tho rovnlorirution of a Ipgncy. As to tho rules 
of revalorization applicable in caso of a legacy see o.g. Gorman Supreme Court, 
16 Deo. 1927, JW. 1928, 886; 14 Oct. 1929, JW. 1929, 3488; 13 June 1920, 
JW. 1030, 996. As to revalorization generally see Kommenlar von Selchsgeriokta- 
raten, 8th ed. i (1034), 372 sqq. 

“ Supreme Court 21 Nov. 1927, JW. 1928, 902; 16 June 1030, JiOZ. 129, 
208; 28 Nov, 1930, ROZ, 130, 368, 375. Compare the above discussion of the 
importance of the functional value of money: pp. 60 sqq. The problem was 
dealt with in an exceedingly interesting decision of tho Assembled Civil Cham- 
bers of the Supreme Court: 31 March 1925, ROZ, 110, 371. The 6th Chamber 
of the Supreme Court had taken the view that, at least as regards transactions 
between wholesale dealers, a revalorization was confiaod to such an amount 
as would compensate the plaintifi in respect of the depreciation of the ‘inner 
exchange value' of the mark (on this conception see above, p. 61 sq.) and 
should not include compensation in respect of changes in the outer exchange 
value of the mark ; it was also said that the best method of measuring variations 
of the inner exchange value was on the basis of the rate of exchange between 
the mark and one of the stable currencies, e.g. pound or dollar, and that 
revalorization could not exceed the amount of reichsmarks calculated by trans- 
lating the originally stipidated sum of marks into dollars at the rate of exchange 
of the day whon the contract was made, and by reconverting that amount of 
doUars into reiohsnmrks. This theory, however, did not succeed. It was laid 
down that tho guiding principle was exclusively to be found in s. 242 of the 
Garmon Civil Code requiring consideration of all the circumstances of the caso, 
and that any other theory would be unable to do justice. In the latter con- 
nexion tho decisive argument was that dtning the inflation tho price ievol in 
Germany wa3 extremely low, and that, therefore, the method proposed by tho 
0th ChamboF would have the effect that tho revalorized prices would be far 
below the price level prevailing after the introduction of the reichsmark. That 
the dorisiou on principle rejected tho distmetion between tbo inner and the 
outer exchange valuo of money has already beon mentionod abovo, p. 63. 
See also Supreme Court, 30 May 1029, ROZ. 126, 3: at the height of tho infia- 
tion the plaintiff agreed to let a house at a rental expressed in U.S.A, dollars ; 
the fact that after the stabilization and the introduction of tho reichsmark 
tbs purchasing power of the dollar in Germany was considerably reduced did 
not entitle tho plaintiff to demand an increaso of the rental. 
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deflation, enables a debtor to reduce the amount promised to 
be paid was considered in Germany during the years of depres- 
sion after 1930, in connexion with agreements to pay pensions 
to former employees. While some lower courts reduced the 
amounts payable by 25 per cent, and more, the Supreme 
Labour Court rejected such attempts at dovalorization.^- ® 

2. The second question is whether a creditor who is not paid 
by his debtor at the due date is entitled to claim damages in 
respect of the depreciation of money since the date of maturity. 
There does not seem to be any doubt that according to the law 
of this country the answer must be in the negative ; the creditor 
may be entitled to demand interest® but nothing else.* In 
France® and in the countries influenced by tho Code Civil® the 
position is identical, while in Austria’ and Germany® such 
damages were freely allowed during the period of inflation. 
The burden of proving damage in fact suffered by the creditor 
owing to the non-pasnnent was held to be on the creditor by the 
Austrian Supreme Court, but according to German decisions 
there was a rebuttable presumption in favour of the creditor. 
In case of a less oatastrophical depreciation the German courts 
will probably take the view that the German creditor of reichs- 

* 10 Aug. 1932, JW. 1932, 31U);21Jan. 1933, JW. 1933, 1276; 24 May 1033, 
JW. 1933, 1677. See on tho Bubject Hamburger, Deflation und Bechtaordnvng 
(Mannheim, 1933); Oertmenn, JW. 1933, 1297. The position is slightly dif- 
ferent in case of agreemonts to pay alimony; Supremo Court 6 May 1934, 
JW. 1934, 2609 ; 24 Sept, and 10 Oct. 1934, JW. 1934, 319S. 

^ Similarly the Supreme Court of the State of Iowa rejected a plea of a de- 
fendant in a foreclosure action that, as monetary deflation and the ensuing 
rise in the value of money had reduced the value of tho mortgaged land, a 
mortgaged debt of $20,000 should be scaled down to $10,000: Federal Land 
Bank of Omata v. Wilmarth (1934), 262 N.W. 607. 

“ Halsbury (Hailsham), xxiii. 174 sqq, 

* See Di F’erdinando v. Simon Smiis ik Co., [1920] 3 K.B. 409, 416, per 
Scrutton L. J., who puts the rule on the ground that such damages would he 
too remote. 

® Art. 1163 Code Civil; see Huhroeht, pp. 160-71. 

® Belgium, Art. 1153; Italy, Art. 1231; Rumania, Art, 1088. 

’ 14'uaabaum, p. 160. 

® Slaudinger (Werner), Kommentar zum hilrgerlkhen Qesettbuch, ii. 1, pp. 
3 14-18. There was no ossential diflorence between a non-Gorman and a German 
creditor of marks, although the preemption to be mentioned in the text wan 
8troi;ger in case of a non-Gten(ian creditor and weaker in oaso of a German oredi- 
for. As to tho former cose see Supi'eme Court, 26 Sept. 1019, BOZ. 06, 262; 
20 Feb. 1920, BOZ. 08, 264 ; 18 March 1920, J^TV. 1020, 704 ; 22 AprU 1923, BOZ. 
107, 212; 22 Got. 1026, JW. 1927, 080, As to tho latter case see Supremo 
Court, 29 Sept. 1626, jW. 1928, 2841 with further references. 
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marks is not precluded from claiming damages in respect of the 
depreciation of the reichsmark after maturity, though he must 
strictly prove his damage, but that the non-German creditor 
whose domestic currency remained stable may invoke the pre- 
sumption that he would have avoided the loss by converting the 
reichsmarks into his own currency^ 

3. The application of the nominalistic principle presents 
much greater difficulties in cases involving the payment of un- 
liquidated damages or indemnities. In the law of all countries 
it is clear that a value must be xmt on the loss, but the problem 
is to fix the date with reference to which this value is to he 
ascertained, and in this comiexion the above-mentioned differ- 
ence between a genuine rise of prices and a depreciation of 
monetary value cau.sing such rise has proved of particular 
importance. 

This distinction is of minor consequence in Germany, for 
instance, where damages are assessed on the broad principle 
that the Judgment of the comd; must be based on the circum- 
stances existing at the time of Judgment, the reason being that 
it is only by this method that the plaintiff recovers what he 
lost.® This does not exclude the possibility of taking into account 
the fact that at the time when the claim arose, or subsequently 
between that time and the Judgment, the value was higher than 
at the time of Judgment; in such a case the plaintiff must, 
however, prove that he would have benefited from such higher 
value, e.g. by selling the goods which the defendant failed to 
deliver.® On the other hand, if the value since the time of 
breach or wrong has increased and is higher at the time of 
Judgment, the principle of resUtuiio in integrum demands that 
the plaintiff be awarded so much as at the time of Judgment will 
enable him to make good his loss.'* These rules are primarily 
designed for a valuation of a loss suffered through damage to 

* This is the result arrived at in Switzerland (see Honggeler and Guban, S6 
(1937) Zeitschrijtjiir echweizeriechee Becht, 226a, 230a, 334a sqq.) and in Ozeeho~ 
Slovakia, whoro the Supreme Court held that a Fraguo debtor is liable to ou'm- 
pensate liis Gorman creditor in respect of the devaluation of the Chechoslova- 
kian, kroner eflected after maturity, but before payment of the debt. ( 10 Deo. 
1936, ZeitscJiriftfiir osUuropaiathes Becht, iv (1937), 64). 

® Supremo Court, 6 Dot. 1033, BQZ. 142, 8 aqq., 11 ; Ennoccorus-Lebmann, 
Becht der SehiMverh&ltnisse, p. 84. 

® Supreme Coittt, l.c. and 26 Oct. 1034, BQZ, 143, 29G, 299. 

* Staudinger CWomer), l.c., p. 137, with further references. 
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goods, but it is obvious that there is no diificulty in adapting 
them to cases where the change of value is attributable not to 
changes in the value of the thing, the subject-matter of the 
breach or wrong, but to monetary factors, or, in other words, 
where the fluctuations moving from the side of money affect 
not the damage but the measurement of value on the basis 
of which the damage is calculated. Therefore fluctuations of 
monetary value and their effect on prices are easily taken into 
account, and during the inflation there was neither a need nor 
a possibility of any revalorization, but general rules of German 
law made a transmlcyrization (Umwertung) practice readily 
available. Trausvalorization consists in measuring the damage, 
i.e. the value of a thing, in the new currency, not in translating 
a sum of money into that currency; therefore the individual 
circumstances of the parties or the ‘impoverishment factor’ 
cannot on principle be taken into account. Thus if through the 
defendant’s wrongful act damage is caused to the plaintiff’s 
horse, 

‘the defendant must compensate the plaintiff in respect of that 
value which, in view of the reduction of the purchasing power of the 
mark which set in after the wrong was done, corresponds to the 
valuation of the money at the time of judgment. For only by this 
method the plaintiff receives the value of the horse at the time when 
the wrong was done and the due compensation for his damage, as he 
could not at the present time buy the same horse at the former 
nominal sum of depreciated paper marks. . . .’ ® 

In a number of cases, however, German law provides that the 
plaintiff is entitled to recover the value of goods as it existed at 
a certain moment, e.g. in case of compulsory purchase of land 
where the value is to be estimated as at the time of the service 
of the decree,* or in case of claims against a railway company 
for damage to goods where their value must be ascertained as 

^ See Supreme Court, 10 Jon. 1933, JW. 1033, 2449. Some cases of trans- 
valorizotion ore mentioned there. They are collected by MOgel, Daa Qeaamte 
Aufmrlunggreeht (1027), pp. 146 sqq., or in Kommentar von Iteiehagerichtarilten, 
Sth ed, 1 (1934), 391 aqq. Some of them will presently he mentioned in the 
text. It sitould be observed that the ‘impoverishment factor’ was not always 
disregarded; see Supremo Court, 15 Jtme 1927, ROZ, 117, 252. 

* Supremo Court, 6 Hey 1024, JW- 1924, 1368. 

* Supreme Court, 6 Jon. 1031, ROZ. 131, 126, 128. In England the value is 
ascertained mth reference to the date of the service of notice to treat: Hsls- 
bury (Hailshom), iv. 42. 
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at the date when they were delivered to the railway company J 
During the inflation, it is true, even in such cases transvaloriza- 
tion in the sense explained above was effected,® but after the 
stabilization on the basis of the reichsmark the amount, duly 
ascertained with reference to the relevant date, was held to be 
absolutely binding : if it was ascertained that real property, the 
subject-matter of the compulsory purchase, had a certain reichs- 
mark value, this amount could not be increased by reason of the 
fact that at the tune of payment the exchange value or the 
purchasing power of the reichsmark was reduced.® 

It is worthy of notice that in Austria, where unliquidated 
damages or an indemnity were claimed, ‘transvalorization* 
was allowed, although revalorization of liquidated sums was 
not granted except in certain cases regulated by statute. In 
the leading case, which related to unliquidated damages, the 
Supreme Court said:* 

‘This is not revalorization in the technical sense . . . but the neces- 
sary consequence of the measurement of value function of money . . . 
no statute lays it down that an altered measure should remain the 
basis of measmement without having regard to the alteration. . , . ’ 

In France the modern® rule seems to be that both contractual 
and non-contractnal damages are to be assessed on the basis of 
the value of the loss at the date of judgment,® although it is not 
quite clear to what extent this rule allows regard to be had to 

^ a. 88 Eiaenbahuverkehraordnung. 

“ Supremo Court, 16 Jon. 1924, mz. 107, 228; 13 Dec. 1924, JW. 1925, 
348; 20 Feb. 1926, JW. 1925, 1105; 6 May 1926, JW. 1926, 2364; 11 Jon-, 
1927, JW. 1927, 986, 088; 20 March 1027, RGZ. 116, 324. 

® See the remarkable decision of the Supreme Court, 28 Kov. 1930, ROZ. 
130, 368. I-egal -(vritere favour transvalorization oven under such circum- 
stances: Mussbaum, Qeld, p. 146; Mayer, Die ValulaecktM nach Deutackem 
BecM, pp. 20 sqq.; Ascarelli, RabelsZ. 2 (1928), 793. They say that the deter- 
mination of the time relates to the value of the goods, not to the value of the 
money. They thus presuppose that it is possible to distinguish between the 
inner and the outer exchange value of money. This is not so. See above, 
pp. 60 sqq, 

* 18 June 1924, JW, 1025, 1326, and seo Mugel, JW. 1931, 636. 

® But see Csss. Civ. 30 July 1877, S. 1878, 1. 151 relating to torts. 

* Ploniol-Rlpert, vi, No, 682 for torts ; as to oontrootual damages Cass. Beq. 
5Ma.y 1928, S. 1028, 1. 230 ; David, Joumtd of OemparativeLegUkUim, 17 (1936), 
61 sqq., 64, 65. In Ifalj/ damages oro assessed at the date of breach (Cass. 
3 Deo. 1926, GHurisprude/iea Italiana, 1027, 6) or wrong (Cass. 13 Juno 1027, 
Corte Cass. 1928, 86 quoted by Ascarelli, BabeUZ, 2 (1928), 793, 802). 

a 
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monetary depreciation.^ In the case of contractual damages the 
rule of Art. 1150, Code Civil, that, except in case of fraud, the 
debtor is to pay such damages only as he has ‘prevus ou pu 
prdvoir lors du contra! has been interpreted as meaning that 
the damages themselves, not only the cause of the damage, must 
have been within the contemplation of the debtor,® which prin- 
ciple necessarily exercises a restrictive influence. But as it is 
generally recognized that the assessment of the amount of 
damages is a matter falling exclusively within the province of 
the judges of fact and cannot be interfered with by the Cour de 
Cassation, it appears that monetary depreciation can in fact bo 
taken into account.® 

In Belgium the starting-point undoubtedly was that the in- 
demnity duo to the creditor crystallizes at the date when the 
claim arises. Therefore, with regard to claims in respect of ex- 
propriation of property it was held that the value of the property 
at the time of the decree ordering expropriation had to be 
ascertained,* whatever the value of the expropriated property 
might he at the time when the compensation was fixed by the 
judge. But after the Belgian franc was stabilized the Cour de 
Cassation changed its opinion, for the interesting reason® that 

‘tant que la loi ne consacre pas I’adoption d’une nouvelle mesure, il 
est interdit aux juges de fonder lems decisions sur Texistence, con- 
traire k Toidre Ugal, d’une teUe diminution ; il s’ensuit que le juge 
auquel incombe le devoir de tradoire en monnaie la valeur d’une 

1 Haniol-Bipert, l.q., n. 4; Hubrecht, p, 166 aq. 

^ Cass. Civ, 7 July 1924,3. 1026, 1.321; David, l.o.,pp. 68,69; contm/toiy: 
Cass. 24 June 1927, Corte Cass. 1927, 869. 

* Planiol-Ripott, vii, ITo. 856 ; Hubrecht, p. 166 sq. See the foUevring deei- 
sions of Ibe Cour de Cassation: 29 Oot. 1917, S. 1920, 1. 270; 3 Nov. 1920, 
S. 1021, 1, 99; 23 Get. 1922, 6. 1922, 1. 376; 16 June 1926, S. 1927, 1. 221. It is 
doubtful whether these judgmente relate to fluctuations of money or market 
value, but it is noteworthy that in the first-mentioned judgment even the 
cpiestlon of determining the proper date is left to the sovereign decision of the 
judges offset. 

* Cass. 5 Juno 1026; 18 March 1926; 27 hlay 1626; 8 July 1626, quoted by 
Pilot, p. 1 34, n< 2 ; 17 March 1927, j?eu. dr, bane. 1029, 194. In the judgment of 
S July 1026 the court said that ‘la depreciation de I'unite monetaire sur 
la(luellc les demandeurs fondaient leor prejudice est d’aiUeura legaloment in- 
edstante'. 

® 14 Peb. 1029, aunet 1031, 1106; S. 1029, 4. 12, and Rev. dr, bane, 1929, 
196 aqq. ; commented upon by Mater on pp, 266 eqq. ; the lower courts, having 
already anticipated this rule (Firet, p. 131, n. 1), accepted it without hesitation; 
Piret, pp. 164, 169. 
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chose, ot notammont coUe d’un bion expropric n’a pu tant que le 
franc beige dtait invariable en droit, et pour raison qu’il aura it etc 
deprocie on realite, majorer la sommc d’argent quo le jugo declare 
eorrospondrc a la valeur de la chose; an contrairo, aprds une loi 
modifiant I’unite monotaire anoiennc, le juge est tenu de faire usage 
de I’unito legale, telle qu’ello est fixee aii moment oh il statue ; il n’y 
a pas lieu d’excepter de oette regie le cas oh la valeur a oxprimer en 
monnaie est cello qu’avait la chose a une date antdrieure a I’entrde 
en vigueur de la loi.’ 

Nevertheless, more market fluctuations in the value of property 
since the date of expropriation were not allowed to bo con- 
sidered.^ As regards damages for broach of contract or tort, the 
initial tendency to fix the amount as at the date wlien the 
damage was suffered® was modified when tlic lower courts began 
to calculate the damages as at the flato of judgment,® ascertain- 
ing the value at the date of damage in terms of a stable foreign 
cuiTency and translating it into Belgian franca at the date of 
judgment. With this practice the Cour de Cassation did not 
interfere, partly because it was within the powers of the judges 
of fact to determine the damages,* partly because the new 
tendency was in accordance with the principle that the plaintiff 
is entitled to ‘reparation integrale’.® 

The hesitation of the Belgian courts to take judicial cogniz- 
ance of monetary depreciation, not recognized in law, even as 
a mere fact hearing on the valuation of the damage, has a pre- 
cedent in the law of the United States of America^ as developed 
during the greenback period 1861-79. Cash payments were 
suspended at the end of 1861 and notes were issued during the 
two foUowing years; their value rapidly depreciated until it 
reached its lowest point in 186'd^6, when the purchasing power 
of the dollar was half its pre-war purchasing power, and when 
the premium on gold coins was more than 100 per cent, in terms 

* Cass. 3 May 1934, Pirot, pp. 173 sqq. 

® For PontTactuol domagas seo Piret, x>p. 1G2-8 ; the Belgian Cour de Cassa- 
tion adopted tho Fronch interpretation of Art. 1130 Code Civil (above, p. 82, 
n. 2) in a judgment of 23 Februaiy 1928; Piret, p. 161. For damages in 
tort see Piret, pp. 137 sqq. 

First, pp. 143 sq., 178 sqq. ■* Cass, 17 Jan. 1920, Piret, p. J46. 

* Cass. 20 Fob. 1931 ; 28 May 1931, Piret, pp. 33, 178, Seo the jiidgmonts 
disoQssed and reported Bev, dr. hone. 1931, 243 sqq. 

* Seo tho interesting artiele by Dawson and Cooper, 33 (1036) Mieh, L.B. 
862 sqq. on whioh tho following observations are largely bused. 
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of notes.’- But ‘gold coin and treasury notes wore both legal 
tender. In that sense they were declared by law to be “equiva- 
lent’ ’. Could courts , without undermining the language and policy 
of the legal tender acts, officially recognize that the purchasing 
power of these two currencies diverged in fact very widely ?’* In 
view of the decision in Bronson v. Bodes? there could be no real 
difficulty in cases where payment in gold coin was expressly or 
impliedly* pro-vided for, because in such eases specific judgments 
for gold or silver or judgments for so many dollars and cents as 
corresponded to the currency value of gold could be and were 
given.® But the idea underlying the decision in Bronson v. 
Boies, viz. the judicial recognition of the depreciation of legal 
tender notes, enabled the courts not only to extend the latter 
form of judgment to cases concerning bailments of gold coin 
and contracts for the delivery of a quantity of gold coin or 
bullion, estimated by weight,® but also to assess damages on the 
basis of the real purchasing power of legal tender notes.’ That 
this method of taking account of the depreciated value of money 
did not interfere with the undoubted principle that the value of 
the loss was to be ascertained as at the date when it was 
suffered was decided by the Supreme Court in the interesting 
case of The Vawghan d> Tdegraph,^ which will be more fuUy 

* Dawson emd Cooper, l.c., pp. 864-6. 

® Dawson and Cooper, l.c., p. 882. See below, p. 108. 

’ (1868) 7 WaU. (74 U.S.) 228. 

* Gregory v. Morris (1877), 0 Otto (96 D.S.) 619. 

' For the latter form of judgment see Gregory v. Morris, ubi supra. 

® Da-wson and Cooper, l.o., pp. 880-3; Sedgwick, On Damages, ss. 271, 272. 

Dawson and Cooper, l.c., p. 884 sq. See, e.g., the Californian case of Spencer 
V. Prindle (1836), 28 Cal. 276, where the jury was charged on the strength of 
the evidence that the value of the services the subject-matter of the claim was 
$1,000 in notes or $500 in coin. On the defendant's appeal this instruction was 
approved of, because for measuring the value of services the question was ‘not 
whether a dollar in greenbacks is worth more or less than a dollar in gold, but 
what are the goods, or services worth'. See also Sffinger v. Kesmey (1886), 
116 TT.S. 660, where Mr. Justice Field said at p. 576; ‘the damages recoverable 
for a breach of contract are to be measured by the value of the currency (sic/) 
at its maturity.’ 

® (1871) 14 Wall. (8117.8,) 268. The general principle that damages for non- 
delivery of goods must be measured with roforonco to the time when they 
should have been delivered has recently been reaffirmed by the Supreme Cowt 
in Anaeddo San Giorgio v. Sheinatrom Bros. (1934), 294 D.S. 494. For further 
references see n. 6 ibid, and Effinger v. Kenney (1886), 116 U.S. 566, at p. 675 
per Mr. Justice Field, and see Kopkina v. Lee (1821), 6 Wheat. 109 ; Preaton v, 
Prather (1881), 137 D.S, 604. 
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dealt with below.^ Similar problems arose during the period of 
inflation from 1915 to 1921 when, though the United States 
remained on the gold standard, there set in a general rise in 
prices, caused by the expansion of credit. It was generally 
recognized that juries, when assessing damages, were entitled 
and perhaps even obliged to talce account of the decline of the 
value of money, and that such judgments could not be set aside 
as excessive, the monetary depreciation being only one among 
the facts to be considered in the process of valuation.® Professor 
Dawson and Mr. Cooper therefore felt entitled to say of Ameri- 
can law that ‘ the cases of the greenback period, as well a.s the 
tort oases of the la.st two decades, aui)port the general proposi- 
tion that in measuring the i)laintill’8 loss through tort or in 
estimating the value of the defendant’s performance in contract 
actions, an intervening change in the value of money must be 
taken into account’.® 

In England the nominalistic principle ‘pound == pound’ 
seems to be much more strictly adhered to. As regards damages 
due in respect of the non-delivery of goods, it has been laid 
down in Rice v. Baxendale,^ and often reaffirmed,® that the 
defendant is liable for the value of the goods at the time when 
they ought to have been delivered, and a similar rule applies to 
damages in tort. Thus, if it is assumed that a plaintifE has 
been damaged by the defendant tortiously depriving him on 

1 p. 30S. 

® Seo Dawson and Cooper, l.o., pp. 885-8; compare Ihe French and Belgian 
law above, pp. 82, 83. Hurst v. Chicago B.Q.B. Go. (1020), 280 Mo. 606, 
210 S.W. 566, the Supreme Court of Missouri said; ‘The value of money lies not 
in what it is, but in what it will buy. It follows that if $ 10,000 was a fair compen- 
sation in value for such, injiuies (loss of leg) as ore here involved 10 years ago, 
when money was dear and its purchasing power was great, a larger sum will 
now be required when money is cheap and its purchasing power is small.’ 
Therefore 310,000 were not held to be excessive. The court citod uuinoroua 
authorities and emphasized that ‘ordinary variations' should not give riso to 
any increase or reduction. ' But when radical, matoriol, and apparently perma- 
nent changes in social and economic conditions confront monkind, courts must 
take cognisance of them.’ In Ilalloran v. New Nrtgland Tel. dk Tel. Co, (1020), 
05 Vt. 273, 116 A. 143, it was hold that in an notion for personal injuries the 
jury could be instructed that they might consider the impaired purchasing 
power of the doUar in assessing damages. As to this case, seo the comments in 
(1022) 36 Harv. L.R. 616. 

« 1.0.. p. 888. ■* (1861) 7 H. & N. 90. 

' O'Banlm v. Great Western Railway Co., 8 B. & S. 484* 491 per Blackburn J. ; 
8lr6ms Smks AlUie Beilag v. Hutchison, [1006] A.C. BIS; The Arpad, [1034] 
P. 189. See a. 61 (3), Sale of Goods Acts, 1893. 
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I January of three cows at the value of £160, ‘it would be nihil 
ad rem to say that in July similar cows would have cost in the 
market £300. The defendant is not bound to supply the plain- 
tiff with cows. . . . The defendant is liable to pay damages, that 
is to say, money to some amount for the loss of the cows : the 
only question is, how much ? The answer is, such sum as repre- 
sents the market value at the date of the tort of the goods of 
which the plaintiff was tortiously deprived.’^ These principles 
primarily apply to genuine fluctuations in market prices, but 
the dictum of Sorutton L.J. in The Baarn (No. 1)® and also the 
general tendency of English law as discussed hereinbefore* 
render it rather unlikely that English courts will ever hold that 
a depreciation of English money is a fact which entitles the plain- 
tiff to damages exceeding the nominal sums ascertained with 
reference to the date of breach or wrong. In Gilbert v. Brett,* it 
is true, it was suggested obiter that under certain circumstances 
exceptions from no min a li sm were to bo admitted. It was said 
that legacies were to be paid in that money which was current 
at the time of making the will, or that a man who has received 
£1,000 of pure silver in marriage with his wife, the marriage 
being dissolved causa praecontractus, or a judgment creditor 
who, on the strength of a judgment which was later reversed, 
has recovered £1,000 of pure silver from his debtor, must restore 
such money as was current at the time of marriage or of re- 
covery, though in the meantime debased money has been intro- 
duced. But there does not appear to be any doubt that such a 
view would now not be followed by English courts. On the 
other hand, the nominalistic principle does not mean that under 
no circumstances are English courts allowed to have regard to 
changes in the value of money. The interesting decision of the 
Exchequer Chamber in Bryant v. Foo^ concerned a claim for a 

^ Tfie Volturno, [1921] 2 A.C. 544, 663 per Lord Wrenhury. 

* [1033] F. 251, 206; it is quoted in fuQ above, p. 72, 

* The Btrict adhorenco to tho prineiple that 'damages must be assessed 
aooording to tho general rule as at the time of the wrong’ caused Lord Finlay 
to dissent from the judgment oi the majority of tho Permanent Court of Inter- 
national Justice at The Hague m the caso oonoeming the factory at Chorzow: 
Judgment No. 13, Collection of Judgments, Series A, 1928-30, pp, 71 sqq. 

* (1604} Davis’s Hep. (Ireland) IS, 27, 28; State Trials, ii. 130. These re- 
mark were mentioned in POkington v, Oommissimers /or Claims on Prance 
(1821), 2 Knapp P.C. 7, at p. 20, 

* (1868) L.B, 3 Q,B, 497; see also Sea v. Merits (1701), I Baym.Ld, 
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marriage fee of 13s. made by the rector of the pariah of Horton. 
It had been proved to have been paid since 1808, but the court 
refused to draw the inference that the right existed since time 
immemorial, because, considering the difference in the value of 
money in 1189 and 1880 of which the court took judicial cog- 
nizance, it was impossible that a payment of 13s. on every 
marriage could have been made at the earlier date, so that the 
claim to these fees by prescription failed. 

4. The question whether a change of monetary value and its 
effects might give rise to rescission of a contract or operate as a 
discharge cannot be definitely answered in the present state of 
English law. The answer depends on the scope of the general 
doctrine of impossibility of performance and of frustration as 
developed in and since Taylor v. Caldwell} It is clear that a 
contract may be regarded as discharged if, though there is no 
real commercial impossibility, it appears from the nature of the 
contract that ‘the parties must have made their bargain on the 
footing that a particular thing or state of things would continue 
to exist’,® and if through a supervening change of oiroumstances 
this particular state of things is materially altered. In a number 
of cases it was held that a rise of prices caused by the outbreak 
of the War did not operate as a discharge of the contract,® and 
since, as we have seen,^ a rise of prices and a depreciation of 
money cannot be easily distinguished and could not be dis- 
tinguished in the course of the years following upon the out- 
break of the War, it may be concluded that the ratio decidendi 
of these decisions equally applies to depreciation of money ; this 
is particularly so in view of the dictum of Swinfen Eady L. J. in 
one of those cases® to the effect that *a person was not entitled 
to be excused from the performance of a contract merely because 
it had become more costly to perform it There is, however, no 
reason to assume that a serious depreciation of monetary value, 

702} A.G. V. Lade (1746), Park 57. 84; Lawrence v. Hih* (1868), L.B. 3 
Q.B. 621. > (1863), 3 B. & S. 826. 

* TamjtUn V. Anglo-Mexiean Co., [1916] 2 A.C. 397, 403 per Lord Lorebum, 
and see e.g. KreU> v. Henry, [1903] 2 K.B. 740; In re JBadieehe Co, Ltd., [1921] 
2 Ch. 379 per Btusell I. 

® ITennatde (Lancaehire) Ltd. v, Wileon <9 Oo. Ltd. (1917), 23 Com. Cases 
41 (H.L,); Solckow Vaughan <6 Go. v. Cotwpania Minera de Sierra Minera 
(1916), 33 T.L.B. 111 (C.A.) ; Greenviay Bros. Ltd. v. Jones de Co. (1016), 32 
T,1..B, 184. * Above, pp. 61, 62. 

® Bolekou) Vaughan de Oo. v. Gon^nia Minera de Sierra Minera, ubi supra. 



88 MONETAEY OBLIGATIONS 

causing a derangement of the intended equivalence between per- 
formances on either side, can never be regarded as a supervening 
change of circumstances within the above-stated principle. 

In other coimtries, too, the question is bound up with the 
general doctrines of frustration the application of which in 
connexion with unforeseen depreciation of money is sometimes 
difficult to determine. In the United States there is no judicial 
decision covering the point, and the influence of the frustration 
doctrine cannot be put higher than in this country.^ In France 
there is considerable conflict of opinion regarding the existence 
and scope of a general ‘imprdvision’ doctrine,® but the better 
opinion seems to be that no such general doctrine exists, and 
the attitude of the Cour de Cassation, at any rate, has been 
quite uncompromising.® In Germany the extraordinary de- 
preciation of the mark forced upon the courts a general ‘ clausula 
rebus sic stantibus’ doctrine,* but it is extremely doubtful 
whether and how far this doctrine has become part of the 
general law of contracts® and is available in case of a less 
catastrophical change in the value of Gcaman money.® As re- 
mains to be shown below,’ however, it is of great importance in 
the case of a change in the value of non-German money. 

6. In view of the inherent connexion between the two reme- 
dies, it is not surprising to observe that the reluctance of the 
courts to allow rescission made itself felt when they came to 
consider the equitable remedy of specific performance. 

Ln the early eighteenth century, it is true. Lord Macclesfield 
refused to order specific performance in a case which arose out 

^ Dawson and Copper, I.o., pp. 893 sqq. 

* See e.g. Planiol-Ripert, vi. Nos. 301 sqq. 

" Above, p. 76, n. 1. As to certain legislative measures adopted during the 
lest War, see Plaiuol-Bipert, vi, do. 393 ; Hubrecht, pp. 138, 141 sqq. To a 
certain extent rescission is allowed by Arts. 1674-83 Code Civil, if land is sold 
for less than five-twolfths of its value at the time of the contract, which in 
cases where on option previously given is exercised subsequently, means 
the time of the exercise uf the option: Cass. Beq. 1 Aug. 1934, D.P. 1926, 
1. 23. 

* JiOZ. 106, 7 and 11 j 107, 18 5 Womeyer, jRechU^ec?iung, 1026, No. 82, 122. 
As to Utiiitzerland seo Henggoler and Guisan, Zeitachriftfur schwekerieohea Bedtl, 
68 (1937), 238b sqq,, 314a sqq. 

^ The better opinion seems to be that unless tho eonstructiou of the contraot 
allows an implied intention of the parties to be ascertained, no general ‘ olausula 
rebus sic stantibus* exists: BQZ. 140, 173; 140, 330; Seiifferta Arehiv, 83, No. 
42; 87, No. 126; JW. 1934, 2685. 

* See the cases p. 78, n. I, above. ’ p. 212, 
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of the effects of the change in money value brought about by 
the collapse of the South Sea Bubble, the reason being that ‘ a 
Court of Equity ought to take notice under what a general 
delusion the nation was at the time when this contract was 
made . . . when there was thought to be more money in the 
nation than there really was, which induced people to put 
imaginary values on estates But the case is now distinctly 
out of favour and cannot be regarded as an authority.® The 
leading principle as stated by Lord Eldon,® that the inadequacy 
must be such ‘ as shocks the conscience and amoimts in itself to 
conclusive and decisive evidence of fraud’, involves the further 
proposition that the question of inadequacy of consideration 
must be examined from the point of view of the time when the 
contract was made,^ and it is therefore doubtful whether the 
doctrine is available even in case of a complete collapse of a 
currency. 

In the United States the position is not substantially different. 
The leading case is Willard v. Tayloe,^ the facts of which were 
as follows. In 1864 the plaintiff took a ten years’ lease of certain 
real property coupled with an option to purchase the property 
before the end of the lease for $22,500, $2,000 of which were 
to be paid at the exercise of the option. Shortly before the 
expiration of the lease in 1864, when, owing to the issue of 
greenbacks, the premium on gold was more than 50 per cent., 
the plaintiff exercised the option and sent the defendant a 
cheque for $2,000 payable in notes, and subsequently he ten- 
dered the amount in notes, but the defendant refused to accept 
them. The plaintiff applied for specific performance, which was 
granted on the condition that he paid the purchase price in gold 
or silver coin and executed a mortgage as security therefor, 
Mr. Justice Field, delivering the opinion of the court, said that 
they perceived no reason which should preclude the plaintiff 
from claiming a specific performance of the contract,® but as 
regards the compensation granted by the conditions attached, 
he said’ that ‘it strUres one at once as inequitable to compel a 
transfer of the property for notes, worth when tendered in the 

^ SavUe V. Savile (1721), 1 P.Wnis. 746. 

® Pry, Specific Performance, s. 448. 

* OoZe» V. Treeothick (1804), Q Ves. 246. * Fry, l.o. 

® (1800) 8 WaU. (76 ’D’.S.) 667. 

•Atp. 673. ’Atp. 674. 
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market only a little more than one half of the stipulated price. 
Such a substitution of notes for coin could not have been in the 
possible expectation of the parties. Nor is it reasonable to sup- 
pose, if it had been, that the covenant would ever have been 
inserted in the lease without some provision against the sub- 
stitution’. But although the case is now ‘probably the leading 
American case on the subject of specific performance in general’,^ 
it cannot be, and has never been, understood as allowing a 
general price revision in caso of monetary fluctuations, and as 
regards this very question, there aie many reasons for which its 
authority is somewhat doubtful.® 

‘ Davrson and Cooper, 33 (1935) MitUt, L.B. 852, 807. 

''' See the detailed arguments of Dawson and Cooper, l.c„ pp. 805-76, and 
the decision quoted, p. 78, n. 2, above. 



CHAPTER rV'’ 

METHODS OF NEGATIVING THE EFFECTS 
OF NOMINALISM 

I. Methods of pi’oteotion. 11. The gold clause (and similar elausps): 

(1) existence of a gold clause; (2) coin or value clause ? III. Validity of 
protective clauses imdor (1) the nominali-stic principle ; (2) ordinary legal 
tender legislation; (3) compulsory tender logislntion; (4) special statutes. 

I 

The conclusion to bo drawn from the discussion in the preceding 
chapter is that the eflocts of nominalism can to a very limited 
degree only be averted by the general principles of private law. 
It is therefore comprehensible that contracting parties often 
agree upon special stipulations for the purpose of protecting 
themselves against fluctuations in the value of money. This is 
particularly so in long-term contracts, such as bonds, insurance 
policies, or charter parties, especially if they have an inter- 
national character. In this coimtry, it is true, such provisions 
are very rare. No purely internal contract containing such a 
clause has come up for judicial decision, and even in inter- 
national transactions British parties do not often insist upon 
protection against monetary fluctuations ; they are generally 
content to provide for payment in pounds sterling and to rely 
on the stability of the British currency. This spirit sometimes 
prompted the British Government to abstain from the insertion 
of protective clauses even in transactions in which other oo- 
contracting governments, placing less confidence in their cur- 
rencies, insisted on protection.^ Consequently it is not so much 
the frequency of such clauses in England as the intricacy of the 
legal problems raised by them which renders it necessary to 
scrutinize their nature and application. 

^ See Art. 262, Treaty of Versailles: ‘Any monetary obligation due by Ger- 
many arising out of the present Treaty and expressed in terms of gold marks 
shall bo payable at tho option of the creditor in pounds sterling payable in 
London; gold dollars of tho United States payable in New York; gold franos 
payable in Paris; or gold lire payable in Borne,’ See also Art. 214, Treaty of 
St. Germain; Art, 197, Treaty of Trianon; Art. 146, Treaty of NeuiUy. There 
is no gold clause in the English issue of the Yoimg Loan; see Nussbaum, 
Jtec. 43 (1033), p. 670. 
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If parties intend to provide for protection against monetary 
fluctuations, they have several means at thoii' disposal. In the 
flrst place they may abstain from stipulating any sum of money 
at aU, but may provide for a consideration consisting of a 
quantity of some commodity, e.g. gold or wheat ; such contracts 
are not money obligations^ and therefore are outside the pro- 
vince of this study. The parties may also stipulate for the con- 
sideration to be paid in some foreign currency in which they 
have greater confidence than in that of their own country ; this 
case will have to be discussed in connexion with foreign currency 
debts in general.® Finally, the patties may agree on the pay- 
ment of a sum of money of local currency, linking it to some- 
thing which may be expected to bo less exposed to fluctuations 
in value. 

The nature of this ‘something’ may vary greatly.® The most 
stable object which is known and which therefore most fre- 
quently functions as a medium for seouring value is gold, and, 
to a lesser extent, silver also. The gold clause has therefore in 
in all countries become the most familiar protective currency 
clause. But the parties may also refer to other commodities, 
such as rye or wheat or wine, and from a legal point of view 
such clauses are not inherently different from the gold clause. 
Another method is to connect the promised sum of local cur- 
rency with some foreign currency, either with or without the 
addition of a rate of exchange guarantee. Finally the parties 
may refer to a sliding scale [ichelle mobile) linked to price or 
other indices. 

It is proposed to deal first with the gold and other commodity 
clauses, while from a legal point of view very little need be said 
about sliding scale clauses. Foreign currency clauses, to which 
different considerations apply, will be treated in connexion with 
foreign money obligations (below, Chapter V). 

n 

If there exists a mere promise to pay a certain sum of money 
of a certain currency, payment must be made in whatever is the 

' See above, p. C6. * Seo bolow, p. 139, 

* See ganet^ly, Sulkowski, Ji«c. 30 (1829), pp. 1, 7'7 aqq,.; nianiol-Bipert, 
vii, Nos. HOG sqq, ; fiubrooht, pp. 341 sqq. ; Fii-et, p. 227 ; as to contraotlog by 
reference to price indioes see especially Dawson and Conltiap, 33 (193G) Mich. 
L.R. 083. 
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money of that currency at the date of maturity and ib does 
not matter that at the time when the contract was made that 
currency was understood to bo of a specific ‘value’ or on the 
gold standard, whether it was a gold specie, exchange, or bullion 
standard.® Thus the bare promise to pay francs (‘francs sans 
4pithfeto’) does not imply the promise to pay gold francs, and 
it follows that the protection given by a special clause, whether 
it is a gold or any other clause, cannot come into existence save 
by agreement between the parties. ‘La stipulation d’un paie- 
ment international a ollectuer en francs-or ne pout resulter que 
de la convention des parties.’® On the other hand, it is not 
necessary that such a clause be expressed ; it suffices if it can 
be inferred. 

1. The question in what circumstances a gold clause* can be 

^ This is the principle of nominalism as disoussed above, pp. 03 sqq. 

’’ On these terms see above, p. 24, n. 6. 

’ Cass. Civ. 23 Jan. 1024, Clunot 1925, 169 (3° esp^oe); Casa. Civ. 21 Dec. 
1032, Clunot 1933, 1201 and S. 1932, 1. 390; Cass. Beq. 6 Dec. 1933, Clunet 
1934, 948 and D.H. 1934, 34 ; Casa. Civ. 24 Jan. 1034 (2e eap5ce), D.P. 1934, 1. 
78, 78 ; Cose. Beq. 5 Nov. 1934, S. 1935, 1. 34; of. Cass. Civ. 23 Jan. 1924, S. 1026, 
1. 267. — In view of the intemational character of tho franc and its importance 
in certain Bastem countries, it is not surprising to find that at one time a 
different solution was reached in Egypt. Thus the Court of Appeal of the Mixed 
Tribunal in Alexandria held that the Suez Canal Company had to pay their 
bonds, denominated in ‘francs’, at tho gold value, the reason being that the 
franc referred to was ‘ni le franc dit francais, ni le franc dit egyptien, mais que 
ce franc etait plus exactement lo franc tout court, le franc universel d’lm 6talou 
mon4taire common & plusieurs pays, ayont une valeur fixe et d^termin^e en 
Bgypte oh le louis d’or avait alors cours 14gal en vertu des dispositions legisla- 
tives de 1834’ (4 June 1926, Clunet 1926, 1080 ; cf. also Faria Court of Appeal, 
26 Feb. 1924, Clunet 1924, 688). But a recent j udgment of the Court of Appeal 
has departed from these decisions, it now being held that the ’frano’ is not 
‘tme monnaie intemationale’, but that it is legal tender in Bgypt at tho tariff 
fixed in 1634, 'non pas comme une monnaie ttrangtre, mais comme une mon- 
naie nationalis^e on adoptee’: see the three judgments of 18 Feb. 1930 in Ga- 
zette des TrUmnaux Mixtee, xxvi. 147, No. 127 (re Credit Fonoior iSgyptien and 
Xiand Bonk of Egypt); one of them also in Cfiunet 1936, 1004, and D. 1936, 
2. 78, It is somewhat suiprising that the argument has now been revived in 
the French CiAdit Fonder Egyptien case: Trib. Civ. de la Seine, 31 May 1933, 
and Cour de Faris, 3 April 1036, D. 1036, 2. 88. See also Cour de Cassation of 
Syria, 20 June 1928, S. 1929, 4. 1, where it was said that ‘lo mot frone signifie 
non pas la monnaie ayont ooucs UbOratoire dans tel ou tel pays, mais tm oortain 
poids d’or rdi4 par un ropport fixe aveo le poids de mOtal contonu dons la 
livre tnrqne’. 

* The literature on the gold olansa and its many problems is immense. 
In so far as it appeared up to 1933 it is ooUeoted by Nussbaum, Bee, 
43 (1933), 650, 656. For later years see the successive reports in the BnUetin 
de I'Institut Jviridigue Interwaionali see also' Wortley, Brilialit Tear Booh 
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read into the contract has engaged the courts on many occasions, 
and continental courts have gone rather far in admitting it: if 
the contract provides for payment in one of several currencies 
at the option of the creditor, a gold clause being attached to 
one currency only, it extends to the other currencies if bonds 
do not contain a gold clause, but if the prospectus does, this is 
sufficient if bonds refer to the minutes of the shareholders’ 
meeting authorizing an issue of bonds ‘produisant intdret de 
6 p. 100 en or’, interest on the bonds is payable in gold.® On 
the other hand, there are countries where the interpretation 
appears to have been too restrictive. In Chile the words ‘ . . . 
pesos of 1 83-057 millionths of a gramme of fine gold’ do not 
apparently constitute a gold clause, but are merely ‘a statutory 
synonym for Chilean pesos’ or ‘a transcription of Art. 1 of 
Decree Law 606 of the statutory description of the monetary 
unit of Chile by that law established’.* Similarly, the Austrian 
Supreme Court held® that the clause ‘effektiv in Ooldw&hrung 
des Deutschen Reiches ’ has no greater import than that pay- 
ment must be made according to German currency laws. In 
Belgium the clause ‘au cours de I’or’ was held to be a mere 
'clause de style’ and therefore disregarded.® In Canada it was 
oj International Law, 1936, 112, and the valuable note in 1 (1937) Modern 
L.R. 138. 

‘ Swiss Federal Tribunal, 11 Fob, 1931. Clunefc 1931, 510 (Sooi6t6 d’H6ra- 
ol3e)j Cass. Civ. 7 July 1931, Clunet 1932, 403 and S. 1932, 1. 266, and Cass. 
Boq. 26 July 1033, 8. 1933, 1. 360 (both Seciete d'EeraoUe). See German 
Supreme Court, 60ct. 1036, B(?^. 132,213. This is not the view of English law: 
International Trustee for the Protection of Bondholders A.Q. v. The King, 
[1036] 3 All E.B. 407 (C.A.) at pp. 430, 431, where Lord Wright said that the 
gold claruio attauhed to one option could not be imported into another. 

- Cass. Civ. 9 July 1930, Ounot 1931, 124 (Socidtd du Port de Bosario); 
but see Cass. Civ. 14 Feb. 1034, 8. 1034, 1. 297 and D.P. 1934, 1. 73. 78 
(Banquo hypothdcairo fronco-argontine). See also the judgment of the Perma- 
nent Court of Intomational Justice, Series A, Collection of Judgments 1928-30, 
judgment No. 16 at p. 113. 

* Cass. Civ. 24 Jan. 1034 (1® espSoa), D.P. 1034, 1, 73, with note by Trotabas 
(Compagnie du Chemin do for de SSo Paolo h Bio Grande) ; but seo the decision 
of the same day rehiting to tho same bonds which, illustrating the vary re- 
stricted power of tho French Cour de Cassation, was to a diiferont effect, be- 
cause the minutes of tho sharoholdors’ meeting wore not r-oliod upon before tho 
Court of Appeal : ibid, at p. 78 (2® esp^ce). 

■* St. Pierre v. South American Stores Ltd., [1937] 1 All E.B. 206, afBrmed by 
tho Court of Appeal, [1937] 3 All E.B. 349. 

® 12 March 1030, JW, 1030, 2480. In the some sense Supreme Court of 
Csoohoslovalna, 17 March 1027, Zeitschrift fdr Oetrecht, 1028, 1208. 

* Cass. 19 June 1930, Bev. dr, tone. 1931, 266. 
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held that the fact that a bond providing for payment of francs 
in Paris, Brussels, or Toronto was headed by the words ‘5 per 
cent. Gold Bond’ did not involve the stipulation of a gold 
clause.^ 

The English courts may ho expected to keep a middle course, 
though the Privy Council in Ottoman Bank of Nicosia v. Dasca- 
lopoulos^ adopted rather liberal canons of construction. In 1905 
the plaintiff became a member of the pensionable staff of a 
Turldsh banli and in 1923 was transferred to its Cyprus branch, 
the appellant company. His salary, on which his pension was 
based, was a sum in Turkish pounds. Before 1916 the Turkish 
pound was a coin of specified gold content, but in 1915 paper 
money was issued in Tiukey. Until tlio end of 1931, when the 
plaintiff retired, his salary was paid in Cyprus at tho rate of 
100 Cyprus pounds per 110 Turkish pounds. That rate was 
adopted when both England and Turkey were on the gold 
standard. But subsequently the Cyprus currency was moved 
off the gold standard and depreciated in terms of gold. The 
plaintiff contended that he was entitled to a pension payable in 
Turkish gold poimds translated into Cyprus currency at the 
rate of exchange of the day ; while the bank contended primarily 
that he was entitled to a sum of Turkish pounds pure and simple, 
or, alternatively, that he was entitled to a sum of Turldsh 
pounds payable in Cyprus poimds at the fixed rate of fop.lOO 
to £tq.ll0. The Privy Council decided in the plaintiff’s favour, 
though there was nowhere an express reference to gold pounds. 
Lord Blanesburgh, delivering the opinion of the Board, said that 
the parties, when they referred to Turkish pounds, intended to 
indicate gold pounds® and that this intention was made clear by 
their conduct, inasmuch as the salary was never paid in Turkish 
paper pounds, but always on a gold basis,* and as in the bank’s 
salary book the plaintiff’s net salary of £tq.4C’75 was equi- 
parated to a sum of £cp.42 10s., wMch in the opinion of the 
Board could only refer to ‘the Cyprus equivalent for a Turkish 
gold pound and for nothing else ’.® 

In tho later cose of Ottoman Bank v. Chaharian (No. 2),® how- 


I Derwa v. Bio de Janeiro Tramivai/ Light tb Power Oo, (1928), i D.L.B. 643, 
663, 664 (Ontario Supremo Court, Bose J.}. 


» [1934] A.C. 364, » p. 867. * p. 332. 

* [1038] A.C. 360; and see Sforza v. Ottoman, ibid, at p. 282, 


p. 360. 


E 
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ever, in which the facts were almost identical, the Privy Council 
arrived at the opposite result. The plaintiff-respondent retired 
from active service in 1931, when he became entitled to a 
pension of 48 per cent, of the basic salary of £tq.30 a month 
received on 31 December 1930, i.e. £tq.l4'40 a month. The 
defendants-respondents declared that they were bound and pre- 
pared to pay that sum in accordance with the terms of a letter 
written to the plaintiff when he was transferred to Cyprus, 
namely ‘on the basis of the system customary in that island’ 
which was to pay the salary at the rate of ftq.llO to fop. 100. 
On 31 December 1930 the actual rate of exchange was £tq.900 
to fcp.lOO,^ so that whereas imder the terras of the letter the 
plaintiff was entitled to a salary of about £cp.27J, the rate of 
exchange would have given him only about £cp.3 J. But in view 
of the depreciation of British and, consequently, of Cyprus ster- 
ling in September 1931 the plaintiff demanded payment on the 
basis of a gold value clause, namely, of a fluctuating sum of 
money sufficient to purchase the quantity of gold bullion which 
would have been represented by the sum of Turldsh poimds on 
a gold basis. This claim failed. Lord Wright, delivering the 
judgment of the Board, started from the fact that the contract, 
which was governed by Turkish law, contained no express 
stipulation of a gold clause. He emphasized that a contract 
providing for a sum of money pure and simple was subject to 
the nominalistic principle,® as opposed to any metallistio theory, 
and that this principle would be blurred, ‘if it were now to be 
held that the gold clause is uimecessary because it is to be 
implied in every contract which was made at a time when the 
country was on gold and when payments were normally made 
on a gold bsisis’.® The evidence of the experts on Turldsh law 
showed that by Turkish law a contract made, say, in 1912, sub- 
ject to Turkish law, to pay £tq,20 a month would not be con- 
strued by that law as a contract to pay twenty pieces of gold, 
even though gold was the normal form of the then legal tender, 
but as a contract to pay £tq.20 in whatever might bo legal tender 
in Turkey according to Turkish law at the material time.* 

*■ At p, 278. ® As explained above, pp. 03 eqq. ’ At p. 272. 

* p. 270. Iiord Wright reviewed tho relevant provisions of Turkish law. 
They are also referred to in Zloscaiopouios’s ease at pp. 301, 362,andhi£Woorian 
V. Oltcman Btmh (1032), 48 T.L.B. 247. It is, however, very remarkalde that 
Turkey is perhaps the only covuitry in the world whoro the existence of the 
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Lord Wright proceeded to slate that a gold clause might have 
been inserted subsequently by the conduct of the parties if this 
had been so clear and unambiguous as to ‘raise the inference 
that the parties have agreed to modify their contract’.^ He 
could find no such facts and was of opinion that the practice 
to pay the basic salary at the rate of 110 : 100 ‘had the effect 
of making up to some extent the depreciation of the Turkish 
currency. It did not, however, put the payment of the Turkish 
salary when converted into Cyprus currency on a gold basis ’.® 
Finally he distinguished Dascalopouloa'^ case on the paramount 
ground that there the Board had no evidence before them on 
Turkish law. 

The decision in the later case deserves approval. In both 
cases the actions wore entirely misconceived. There was nothing 
in the nature of a gold clause. But there existed a promise to 
pay Turkish pounds coupled with a foreign currency clause 
‘110 Turkish pounds being equal to 100 Cyprus pounds’. It 
will appear later® that in such circumstances the only problem 
cotdd be whether that clause afforded an absolute or a relative 
measure of value. There was no Justification for the view that 
the basic sum of Turkish pounds was meant to be a sum of 
gold poimds ; it would have been another matter if the plaintiffs 
had contended that the Cyprus pound referred to in the clause 
was the gold pound.* 

It remains, however, a question of some difficulty to decide 
which of the two cases has greater force as an authority. In 
Ottoman Bank v. Chakarian (No. 2)® Lord Wright emphasized 

nominalistic principle is by no means secure ; moreover, the effect of the Turk- 
ish legislation of 1916 autliorizing the issiio of paper money, particularly on 
payments to be made outside Turkey, is not ot all free from doubt. Sec Coup 
do Cassation at Constantinople, 24 June 1921, discussed by Ti^nfikidis Clunet, 
1033, 71 sqq. j 24 July 1034, Ciunet, 1926, 492, with note by Salem. Tho result 
reached in Daacalopouloa’a case was also arrived at by tho Court of Appeal of 
the Mixed Tribunal at Alexandria. 18 Jimo 1034, Gazetla des Tribunaur Mixtea, 
xxiv. 349, No, 412 (Hanna v, Ottoman Bank), whose judgment was followed by 
Trib. Comm. Alexandria, 15 April 1936, ibid. xxv. 320, No. 301 (Nacows v. 
Ottoman Bank), but rejected by Trib. Comm. Cairo, 13 April lOS."}. ibid, xxv, 
326, No. 362 (Mazaa v. Ottoman Bank); see also Haifa Histriot Court, Clunet, 
1937, 013 (Menni v. Ottoman Batik). Cf. below, p. 193, n. 3. 

* At p. 272. • At p. 276, ’ Below, pp. 143 sqq. 

* Lord Wright said ot p. 278 that ‘ it was, in the strict sense, merely occiden- 

tal that the English pound was on gold in December 1930’- Sed quaere. This 
was certainly not tho point of view provaiUng in foreign countries: see the 
Qorman decisions discussed below, p. 212- ‘ [1038] A,C. 260, 

4fiS5 ^ 
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that the contract of employment under which the claim arose 
was governed by Turkish law; but many of his subsequent 
statements and the reliance placed on English authorities sug- 
gest that on some of the material points English law was not 
without influence. In Dascalopoulos’a case,^ on the other hand, 
the Board evidently disregarded Turkish law and therefore in 
effect proceeded on the basis of English law. It follows that, as 
regards English law, the leas fortunate decision in Dascalopou- 
los’a case may have greater authority. 

2. Where a gold or other commodity clause has either ex- 
pressly or impliedly been incorporated in a contract, the ques- 
tion very often arises whether the stqmlated amount is to be 
paid by the delivery of that to which the clause refers (gold 
coin, quantity of rye, and so forth) or whether the amount, 
being uncertain and variable, is to be paid in whatever is money 
at the time of pa 3 nnent, but in so much of such money as 
corresponds to the then existing value of the thing mentioned 
in the clause.®-® In other words, the question arises whether the 
clause fixes the instrument or mode of pa 3 mient (modality clause) 
or the substance or amount of the debt (value clause). 

In normal circumstances this distinction, though theoretically 
important, is not of great practical interest, because it does not 
matter to either party whether the creditor is entitled to £10 
in gold (or to a quantity of rye), or is entitled to a sum of 

^ [1934] A.C. 334. 

’ A tbiid method of construction was adopted in the United States: If the 
debtor undertakes to pay, say, $1,000 ‘in paper bangings at the regular trade 
price’, tho American courts held that the contract provided for an alternative 
promise, namely either to pay $1,000 or to deliver paper hangings, and that 
the option was stipulated for the benefit of the debtor who, unless he chose to 
deliver the commodity, was bound to iiay not the stipulated sum of money, 
but tho value of the paper hangings: see Sedgwick, On Damages, s. 270c, and 
see, e.g., Meseroe v. Ammidon (1872), 109 Mass. 416, and recently Moore v. 
Clines (1933), 24? Ky. 006, 67 3.W. (2d) 609, whore, however, on the particular 
facta of the case, a difierent construction was arrived at. From the point of 
view of English lew it seems rather far-fetched to read into such a contract an 
alternative promise. It would seem preferable to regard tho clause as a mone- 
tary obligation to which a modality clause is added : To deliver so many paper 
hangings as at the regular trade price prevailing at the date of performance 
have a value of $1,000. 

’ The essence of a gold value clause has been very well described as ‘a 
measuring rod or measure of liability’: Internationdl Trustee for the Protection 
of Bondholders A.-O, v. The King, [1936] 3 All EJEl. 407 (C.A.), 410 per Lord 
Wright, 
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money in notes with which he can buy the gold (or rye). The 
distinction, however, becomes important w'hen monetary dis- 
turbances occur; for experience shows that in such circum- 
stances modern States often resort to the remedy of making 
notes inconvertible legal tender, i.e. compulsory tender,^ thereby 
often enabling the debtor to discharge the debt by handing 
notes to his creditor. If the clause defines the instrument 
of payment, the creditor must be satisfied to receive so many 
notes as correspond to the nominal amount of the debt f if, on 
the other hand, it determines the substance of the obligation, 
i.e. the amount, the creditor is entitled to receive so mtich in 
addition to the nominal amoimt of the debt as corresponds to 
the increased value of the terlium comparatimis referred to in 
the clause. This distinction between modality and value clauses 
is recognized in all countries, i)articularly sinco it was accepted 
by the Permanent Court of International Justice at The Hague.® 

In some ca5e.s it clearly follows from the worrling of the clause 
that it has the character of a value clause. This is obviously so 
if the parties refer to indices or to the price of commodities, not 
to the commodities themselves. It is also clear that certain 
statutory provisions made in consequence of international con- 
ventions envisage a value clause. Thus Art. IX of the Schedule 
of the Carriage of Goods by Sea Act, 1924,* based on the pro- 
posals of the International Conference on Maritime Law held 
at Brussels in 1922, provides that ‘the monetary units men- 
tioned in these Buies are to be taken to be gold value’.® Similarly 
Art. 22 (4) of the First Schedule of the Carriage by Air Act, 
1932,® based on tho Convention signed at Warsaw, provides 
that ‘the sums mentioned above shall be deemed to refer to the 
French franc consisting of 65^ miUigrams gold of millesimal 
fineness 900 In both these oases it is clear that value clauses 
have been enacted, 

* See above, p. 31. * But son p, oO, ii> 5. 

’ Casa of Serbian Loans, Collection of Judgnionta, Series A, No. 14 (1028- 
80), pp. 32. 41. * 14 & 15 Qeo, V, ch, 22. 

' The meoning of thin provision is mysterious inasmuch as it ia not clear 
with roforenao to what date the gold value of the monotary units is to bo 
ascertained. On the important questions how, and with reference to whot 
date, the gold value is to be detemuiied, see generally Nussbaum, Ncc. 43 
(1933). 550. 624-31. 

* 22 is 33 Geo. V, oh. 36. 

’’ S. 1 (5) of tho Act provides fur convetsiun 'into sterling at the rate of 
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In a greater number of cases tlie clause prima facie refers to the 
instrument of payment, and then two questions of construction 
arise. If the meaning of the clause is doubtful, the question is 
whether the parties meant a modality or a value clause ; if the 
clause is, or on construction has been found to be, a modality 
clause, it is still necessary to examine the question whether it 
is or is not permissible to transform a modality clause into a 
value clause. 

The latter question must be and has always^ been answered 
in the negative. The clause, having once been ascertained as 
defining the instrument of payment, cannot be given an entirely 
different character for reasons which are not really founded on 
the construction of the individual clause, but on general con- 
siderations. Thus the German Supreme Court, having held such 
expressions as ‘Goldmark’, ‘ingold of Germ an Reich currency’, 
&c., to be gold coin clauses, refused to transform them into gold 
value clauses,^ and the same attitude has been taken by the 
Belgian courts.® 

As regards the question whether a clause is a modality or a 
value clause, the answer depends on the construction of each 
individual contract, and no hard-and-fast rule can be laid down.* 
The only guiding principle is this, that, ‘ as it is fundamental 
that the terms of a contract qualifying the promise are not to 
be rejected as superfluous, and as the definitive use of the word 
“gold" cannot be ignored, the question is : what must be deemed 
to be the significance of that expression 7 ’® In general it will 
appear that the parties intended to guard against the fluctua- 

exchonge prevailing on the date on which the amount of any damages to be 
paid by the carrier is ascertained by the C!ourt’. See on this provision below, 
p. 291. 

^ But see Dutch Hooge Baad, 13 March 1038, Plesch, The Gold Glause, ii. 
8. The decision is, however, not quite conclusive on. the point. 

“ See, 6.g., 26 April 1928, RGZ. 121, 110; 30 AprU 1932, RGZ. 136, 169, 171. 

^ Cass. 27 April 1933, Clunet, 1933, 739; Firet, pp. 246-8. 

■* The suggestion (Sohmittholf, Journal of Comparative Legislation, xviii 
G937), 266, 272) that ‘there is a strong presumption tliat tho gold clause is 
always in the nature of a gold value clause, this presumption being rebuttable 
only if a particular intention of the parties is apparent', is rmtonable and 
irreconcilable with the prevailing practice, which puts the burden of showing 
the existence of a gold value clause on the creditor. There is only one t 3 rpe of 
gold clause with i-egard to which Schmitthoff’s statement may be correct: 
see p, 102, n. 8. 

* Permanent Coiurt of International Justice, Cose of Serbian Loans, Collec* 
iion of Judgments 1928-1930, Series A, hTo, 14, p, 82. 
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tions of a particular cui’rency . Though Ihits will most frequently 
be done in the interest of the creditor, it should not be over- 
looked that monetary value may not only decrease, but also 
increase (e.g. by an increase of the gold content of coins), and 
that in the latter case (which, it is true, is rare in modern his- 
tory) it would be in the interest of the debtor to stipulate for a 
gold value clause. 

As each individual clause requires its own construction, and 
as the application of the general rules of inter})reting contracts 
vary in each country, decisions of the various courts lack general 
validity, and tlieir authority should not bo overrated when the 
problem arises in another case, though judicial precedents may 
contain important ])rinciplcs relating to the i)roper method of 
approaching the question. In this country the ])rof)er method 
to be applied has been authoritatively stated in Feist v. Socieid 
Intercomnmnale Beige d’ Bleclricitd} where Lord Russell first 
examined the literal meaning of the clause and then asked him- 
self this question 

‘If the words of the gold clause caimot have been used by the 
parties in the sense which they literally bear, ought I to ignore them 
altogether and attribute no meaning to them, or ought I, if 1 can 
discover it from the document,® to attribute some other meaning to 
them ? Clearly the latter course should bo adopted if possible, for 
the parties must have inserted these special words for some special 
purpose, and if that purpose can he discerned by legitimate means,® 
effect should be given to it.’ 

Though generalization cannot be carried further, it may be 
useful to give a survey of the results arrived at by various 
courts in interpreting gold clauses. 

The most restrictive construction has been adopted by the 
German Supreme Court when dealing with the usual types of 
German clauses, such as : ‘ Goldmark ‘ in Gold deutscher Reichs- 
wilhrung’, ‘in Gold’, and so forth; these clauses were always 
held to be gold coin clauses.^ On the other hand, the most 

* [19341 A.a 161. * At p. 172. 

* Thoao words, which so closely corre^nd to the genoral canons of con- 
struction prevailtog in this country, require particular emphasis. 

■* 30 April 1932, SQZ^ 136, 169, 172, with numerous references to previoue 
decisions. In a very interesting deoiaion the Aiutrian Supreme Court hold that 
on old clause ‘guilders of Austrian currency in stiver' was a silver value clause 
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liberal construction has prevailed with the Permanent Court of 
International Justice^ and in Prance^ and Switzerland^ where, it 
appears, the mere fact that the word gold is used in such con- 
nexions as francs'Or, piastres-or, marks-or, and so on renders 
the clause a value clause. The usual American clause ‘in gold 
coin of the United States of America of or equal to the standard 
of weight and fineness existing on ’ was held to be a value 
clause by the Supreme Court of the United States,* and this 
interpretation was accepted in other countries even where the 
construction of the clause was not held to be governed by 
American law.® A similar English clause, ‘£100 in sterhng in 
gold coin of the United Kingdom of or equal to the standard 
of weight and fineness existing on September 1, 1928,’ was held 
to be a gold value clause by the House of Lords® and by the 
Court of Appeal.’ The result reached with regard to the con- 
struction of such clauses has been stated by Lord Biussell in the 
foUcuing w’ords :® 

and thus survived many monetary changes: 17 Dec. 1930, Bankarchiv, 30 
(1031), 247. 

’ Case o£ Serbian loans, see p. 09, n. 3 above. 

* Cess. Civ. 23 tTsn. 1924, Clunet, 1924, 68S, and Climet, 1925, 166, 108 
(three judgments); Cass. Civ. 9 July, 1930, S. 1931, 1. 124 (Sooi4t4 du Port de 
Bosario); 7 July 1931, S. 1932, 1. 266 (Sooi6t6 d’Heraol6e); 21 Deo. 1932, S. 
1932, 1. 390 and Clunet, 1933, 1201 (Chemin do fer de Bosaiio); of. 14 Jan. 
1931, 8. 1931, 1. 125, and Clunet, 1931, 126 (Ville de Pokio). It is probably no 
exaggeration to say that in France every gold clause is a gold value clause. 

* Federal Tribunal, 11 Feb. 1931, Clunet, 1931, 610 (Socidtd d’Heraclde). 

* Norman v. Baltimore Ohio Railway Oo. (1936), 294 U.S. 240, at p. 302 
per Chief Justice Hughes; Perry v. United States (1935), 294 U.S. 330 at 
p. 348 per Chief Justice Hughes, at p. 338 per Mr. Justice Stone, at p. 366 per 
Mr. Justice MoBeynolds. 

* England’. The King v.lnwmatmial Trustee for (he Proteetion of Bondholders, 
[1936] 2 All E.R. 407 (C.A,); though on appeal the decision was reversed 
([1937] A.C, 600), the ratio decidendi being that the oontraot was governed by 
American law under which the clause was illegal, the construction of the Court 
of Appeal was obiter approved of by Lords Atkin, Bussell, and Boebe (pp. 555, 
666, 673). Austria: Supreme Court, 20 Nov. 1936, BabelsZ. 1936, 891, 892. 
Finland: Supreme Court, 18 Jan. 1933, RabelsZ. 1033, 467. Germany: Sux>remo 
Court, £4 April 1936, B.I.J.1, 36 (1036), 124, and Plescb, The QoldClause, ii. 26 ; 
28 May 1036, RabelsZ, 1036, 386, and Flesch, l.c., p. 30, confirming Berlin Court 
of Appeal, B.IJ.I, 33 (1036), 78, and Plosch, l.o. i. 99. Holland: Hoogo Baad, 
18 May 1936, Plesoh, The Qold Clause, li. 8. 

‘ Feist V, Soeiiti Interconmtmale Beige d’j^letfrioiti, [1934] A.C. IGl. 

’ British db French Trust Corporation v. The New Brunswick Railway Co., 
[1037] 4 All H.B. 616 reversing the decision of Balbery J. in [1030] 1 All 
B .B. 13. On this oose aeo below, p. 224. 

* The King v. Intermtioual Trustee Jor the Protection of Bondkolders A.-O., 
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‘The gold clauses have, however, come under the review of judicial 
tribunals in many countries and the “Feist construction” has pre- 
vailed in that they are generally regarded merely as clauses to protect 
one of the contracting parties against a depreciation of the currency. 
It would I think be regrettable if a uniformity in this re&iJcct did not 
prevail, and that a different construction should be applied, except 
in cases where the “Feist construction” is expressly excluded.’ 

In another English case Branson J. disregarded the word ‘ gold 
but as the clause was differently worded, his decision is not 
affected by the later cases or statements relating to the usual 
American or the ‘Feist’ clause. 

m 

The last question whicli remains to bo considered is whether 
and how fur agreements made for the purpose of averting the 
consequences of nominalism and discussed in the preceding 
paragraphs arc valid in law. This problem® must be treated 
under four different headings. 

1. It seems to he generally recognized that the nomhutlistic 
principle as such, apart from any legal tender or speoial legisla- 
tion, does not invalidate gold or similar clanses.® This is so even 
in France and some other countries where nominalism has been 

[1937] A.C. 500, 536. Tho clearest method of expressing a gold value clause is 
pointed out in the Order made by the House of Lords in Ftul’a case, ubi mpra ; 
it would read os follows: *to pay £100 in gold coin of the United Kingdom or 
in so much current legal tender of the United Kingdom that every pound 
comprised in the nominal amount of such payment represents the price in 
London in sterling (calculated at the due date of payment) of 123'27447 grains 
of gold of the standard of iinenssB specified in the First Schedule to the Coinage 
Act, 1870.’ The typo of clause mentioned in the text is so similar to this clause 
that a gold valno clause can readily bo inforred. But in the absence of tho 
words ‘oforequalto the standard of weight and fineness existing on.. , 'itwill 
be very difficult for on Bnglish lawyer to find any reference to tho ‘value’. 

Modiano Bros. v. Bailey tSi Soim (1933), 47 LI. B.B. 134 ('freight charges: 
22/0 sh. per ton of 1,000 kilos pay'abte at destination. Freight collect on basis 
of pound sterling equals 4,86 U.S. gold dolliiis, shipowners to have option of 
collecting U.il. dollars or their own country’s currenoy at tiding rate of 
exchange fur U.S. gold dollars’). 

® For comparative surveys soo Quisan, La Dfpritiation monftatre, pp. 165 
sqq.; Reiss, Portee Internationale den lots inierdiaant la dause-or, pp. 11-OQ. 

* if an English authority is wanted, it is suppliod by Feist's case ([1934] 
A.C. 161) which, though it does not solve all problems relating to the question 
of validity and though it does not expressly discuss tho question of validity at 
ail, by giving judgment for the ploinlifis Implies tho validity of tho gold vMue 
clause. 
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put on a statutory basis.^ Though the question whether the 
rule of Art. 1896 Code Civil has the character of jus cogens or 
of jtis dispositivum is in dispute, the answer given by the greater 
number of jurists is in the latter sense,® and gold and similar 
clauses are in normal circumstances held to be vahd.® The fact 
that nominalism has not the character of strict law is certainly 
at first sight surprising, and it has therefore been used as an 
argument against the soundness of the nominalistic principle.^ 
But the explanation is that nominalism is not founded on public 
policy, but on the supposed intention of the parties.® 

2. Nor are protective currency clauses irreconcilable with 
ordinary legal tender legislation providing for convertible money 
and regulating its denomination. In so far as (gold) value 
clauses and foreign currency clauses are concerned, this pro- 
position is not doubted.® It is, however, a serious problem 
whether a promise to pay in one kind of money only to the 
exclusion of others (gold coin clause) is valid and, if not, how 
the validity of the contract in general is affected thereby. 

While in Germany, for instance, the validity of the gold coin 
clause is firmly established,’' the problem is much disputed in 
France® and Italy.® In this coimtry, too, the question is an open 
one, the difficulties with regard to it arising from the provisions 
of the Coinage Act, 1870, and the decision of the majority of the 
Court of Appeal (Lawrence and Romer L.JJ., Lord Hanworth 
M.R. dissenting) in Feistr. SocUU Intercommunale Sedge d’^lec- 

^ See above, p. 07. 

* Cegand, Ii4p. dr. int. iU (1929), 'Change', No. 24, with further references. 

’ Cegsnd, l.c., No. 28; Planiol-BipOTt, ii. No. 424; vii, Nos. 1167, 1109. 

* See Eckstein, Oeldaahuid und Oddwert, pp. 60-76. 

* Above, p. 83. 

* See the concluding remarks of Lord Bussell in Feiet v. SodeU Intercomnvu- 
note Bdge d'Shetrmti, [1634] A.C. 161, 174. 

^ It even does not matter that gold coins sro not in circulation, because it 
follows &om s. 246, Civil Code (above, p. 56, n. 6), that so long ae this situation 
persists, obligations are to be fulfilled by the tender of paper money at the 
nominal rate: sec, e.g., Staub (Qadow), Kommentar zutn HandeUgeseldmdi, ill. 
274, 276, with further references. 

* See Mater, p. 178, n. 8, with further references ; but seo also PIoniol-Biport, 
who regard the gold com clause as invalid (vii, No. 1167) and apparently adopt 
ibe same attitude with regard to gold vMuo clauses (vii. No, 1170,) though 
commodify and sliding scale clauses, unless they refer to gold, are regarded os 
valid (vii. Nos, 1174, 1176). According to Lyon-Caen ot Eenault, TraHi de 
droit eommercial (1926), iv. No. 762, gold coin clauses ore valid. 

* Ascsrellv ttobehZ, 1928, 793, 766. 
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tricili} This case, it will be remembererl, concerned the inter- 
pretation of a bond issued in 1928 which provided for payment 
of £100 and interest ‘in sterling gold coin of the United Kingdom 
or equal to the standard of weight and fineness existing on the 
1st September 1928*. As the House of Lords regarded the clause 
as a gold value clause, the question of the validity of the gold 
coin clause did not arise® and therefore the observations made 
in the courts below, where the clause was hold to be a gold coin 
clause, still require attention. 

In the court of first instance, Farwoll J.® held that the con- 
tract was to pay fixed sums by one particular form of legal 
tender and none other, that such a contract was not illegal, but 
that the defendants were notwithstanding it entitled to pay 
the fixed sums ‘in whatever "waa legal temler at the time when 
the tender was made’.'* He added* that ‘that is clearly shown 
by a. 0 of the Coinage Act 1870’ and ho therefore regarded 
a. 6® as meaning that a debt is discharged by the payment of 
whatever is legal tender, notwithstanduig any special agree- 
ments between the parties. In the Court of Appeal, La^vrence 
L. J. said® that the clause differed 

‘only from what would otherwise have been implied by virtue of 
a. 6 of the Act of 1870, in that there is no reference in it to silver and 
bronze coins which under s. 4 are legal tender for an aggregate 
amount of 41e. Od. In these circumstances, the stipulation in ques- 
tion either states in substance what would be implied by law or, if 
the omission of silver and bronze coins be regarded as a substantial 
departure from the provisions of s. 6, is contrary to those provisions 
and therefore invalid. In either case the stipulation does not and 
cannot, in my opinion, prevent bank notes which tinder the Acts of 
1833 and 1928 are made legal tender from being legal tender. ... A 
contract that a debt shall he discharged by pajonent in gold coins 
(being one form of legal tender) cannot abrogate the enactment by 
the legislature that the debt may ho discharged by payment in bank 
notes (being another form of legal tender).’ 

A similar view was expressed by Homer L.J.,® who said that 
under s. C a contract 

‘must be treated as providing for payment “according ’’ to the coins 

* (1934) A.C. 161. » [1034] A.C. 161, 172 per Lord Bussell. 

* [1633] Ch. 684, 687-63; see also the Australian coao of JoUeij v. Mainka 

(1033), 49 C.L.B. 242. « At p. 688. 

* The text is given above, p. 28. ' p. 703. p. 710. 
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which are current and legal tender in pursuance of the Act, and not 
otherwise. This seems to render illegal a contract to exclude the 
provisions of the Acts as to legal tender. It would be strange if it 
were not so, for these provisions are an essential feature of our 
currency law, and great confusion and public inconvenience and loss 
might be occasioned if they were to be disregarded.’ 

He then dealt with the position of silver in 1919 and 1920 and, 
basing himself on s. 6, arrived at the result, not that the whole 
contract was unenforceable, but that the words which provided 
for payment in one form of legal tender only and which created 
the illegality, must be treated as ‘excluded’. 

These opinions do not sufficiently distinguish between the 
three entirely different lines of thought which govern the 
problem. 

In the fii’st place, it is necessary to examine whether a gold 
coin clause is invalidated by the i)roviBions of s. 4, Coinage Act, 
1870, according to which bronze coins shall be legal tender for 
an amount not exceeding la., silver coins for an amount not 
exceeding 40s., and gold coins for any amount. The answer 
should be in the negative. Those provisions provide for the 
usual and regular method of discharging money obhgations, 
but they do not contain a single word which would prohibit or 
which even refers to an agreement stipulating for pa 3 nnent in. 
one kind of legal tender only. As regards sums exceeding 41s., 
payment in gold coins is the method envisaged by the Act 
itself. If the parties stipulated for the payment of amounts of 
less than 41s. in gold coins (which are legal tender for ‘any 
amount’) or for the payment of amounts exceeding 41s. in 
silver coins, there is nothing in s. 4 which would invalidate such 
an agreement. 

Secondly, s. 6, Coinage Act, 1870, must be considered. The 
positive meaning which, it is submitted, should be attributed 
to this ‘obscure’ section, has been explained above.^ It remains 
to be shown that it cannot be understood in the sense asserted 
by Lawrence and Eomer L. JJ. If the gold coin clause is added 
to the promise to pay an amount exceeding 41s., the clause does 
not only not violate s. 6, bvit is fully in accordance with it ; for 
the payment in gold coins is exactly what s. 4 and a. 6 (‘ ... in 
pursuance of fhia Act . . .’) envisage in respect of such amounts, 

^ pp, 28 sqq. 
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*ncl the omission of silver and bronze coins which Lawrence 
L.J. vaguely suggested as a ‘substantial departme from the 
provisions of s. 6’, is also irreproachable, because according to 
s. 4 such coins are legal tender only for an amount ’not exceed- 
ing one shilling (and/or 40 shillings) but for no greater amount', 
i.e. as Lawrence L.J. himself said, they are ‘legal tender for an 
aggregate amount of 41s.’. On the other hand, the exclusion of 
banlc notes in respect of the payment of an amount exceeding 
41s. cannot be invalidated by s. 6, not only because a. 4 envi.s- 
ages the tender of gold coins, but esiiecially because s. 6 itself 
refers to coins only : , according to the coins whicli are current 

and legal tender in pursuance of this Act. . . .’ This wording of 
s. C makes it abundantly clear that the section neither demands 
the use of bank notes nor prohibits their exclusion. Even if s. 0 
had any bearing on the point, which wa.s denied above,^ it is 
impossible to accept the above-mentioned words of Romer L.J. 
that s. 6 ‘ seems to render illegal a contract to exclude the provi- 
sions of the Act as to legal tender ’ ; by referring to nothing but 
coins B. 6 does not prohibit the exclusion of bank notes, and by 
referring to payment ‘according to the coins which are current 
and legal tender in pursuance of this Act ’ it even envisages pay- 
ment in gold coins. If a silver coin clause is added to the promise 
to pay an amount exceeding 41s,, or if a gold clause is added to 
the promise to pay an amoimt of less than 41s., it becomes a 
matter of greater difficulty to assess the true effect of s. 6. 
According to the wording of the provision, it is true, such 
clauses might be invalid; but they are valid, if the view is 
accepted that s. 6 restricts the parties’ freedom of contract only 
in so far as it excludes payment in coins which the Act of 1870 
does not recognize as current. 

Thirdly, the inquiry must bo directed to the question whether 
the provisions of the Acts of 1833 and 1928, making bank notes 
legal tender for any amount, invalidate gold coin clauses. Those 
provisions have the same character as s. 4, Coinage Act, 1870, 
and they do not in any way deal with the validity of gold coin 
clauses. Moreover, in so far as the Act of 1883 is concerned, it 
ought to be remembered that its foundation was free converti- 
bility, and it would therefore have been absurd to legislate 
agamst gold coin clauses. As regards the Act of 1928 (18 & 19 
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Geo. V, oh. 13) it merely made notes legal tender for the pay- 
ment of any amount. But it does not follow therefrom that the 
parties cannot provide for payment in another form of legal 
tender, especially as the Gold Standard Act, 1926, did not 
altogether abolish convertibility 

3. The question whether the issue of inconvertible paper 
money, i.e. the introduction of fiat money or compulsory tender,® 
renders gold and similar clauses invalid, has repeatedly caused 
great difficulties in various countries. 

Before the decision of the Supreme Court of the United States 
in Bronscm v. Rode^ and Butler v. Horwitz* enforcing the gold 
clause by way of judgments for gold and silver coins, its in- 
validity was in fact asserted by an imposing number of American 
State courts, which regarded the gold clause as invalidated by 
implication, inasmuch as the legislation of Congress had made 
the inconvertible greenbacks legal tender.® The contrary deci- 
sions of the Supreme Court were at the time ‘ a real innovation 

Shortly after these decisions upholding the gold clause, the 
French Cour de Cassation, falling into line with the arguments 
of the American State courts, inaugurated an uninterrupted 
line of decisions to the effect that a supervenient cours ford 
introduced in France in August 1870, and then again in August 
1914, invalidated all gold (coin or value) and other protective 
clauses referring to gold or foreign exchange, the reason being 
that the monetary laws in question were ‘d’ordre pubHo’ and 
that consequently ‘le crdancier ne pent l^alement se refuser a 
recevoir en paiement un papier de cr6dit auquel la loi a attribu6 
une valeur obUgatoirement dquivalente a celle des especes 
m^taUiques’.’ The very wide meaning thus given to the ‘force 
libdratoire de la monnaie-papier’, which is due to an isolated 

^ Above, p. 30. ^ On these terms see above, p. 31. 

» {1868) 7 WaU. {74 U.S.) 220. ■* Ibid. 268. 

' See the references in Da-wson, 'Gold Clause Decisions’, 33 (1035) Mioh, 
ZJt. OiV, 874, n. Hi; Sedgwick, £>n Damaget, Olh ed. (1912), i, s. 370. 

• Dawson, l.c., p. 673. 

'' Cass. Civ. 11 Feb. 1873, S. 1873, 1. 97. See on this question the discussion 
and the material collected by Mater, Rev. dr. banc. 1923, 193, 280; Planiol- 
Biport-Bsinein, vii, Nos. 1185 sqq.; Degand, Rip. dr. int. iii (1020), ‘Change’, 
Nos, 33 sqq.; Andti-Prudhomme, Clunet, 1931, 5, This principle comprises all 
protective elauaes except commodity olaiues, which are valid whether they 
ate modality or value clauses; Cass. Civ. 18 Feb, and 19 March 1020, fi. 1930, 
1. 1; Cass, Req. 1 Aug. 1920, S, 1930, 1. 97, 
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doctrine peculiar to France, has been restricted by the admis- 
sion of one exception only, viz. that in so far as tlie gold or 
guarantee clause is attached to a ‘paiement international’, it is 
valid and not affected by the cours force, because clauses at- 
tached to such payments are reconcilable with the object of the 
legislation, namely ‘I’ordre public, exclusivement fondd sur un 
interot national, n’etant interesse au cours force qu’en ce qui 
concerne les paiements en France par les Frangais’.^ The 
Belgian Cour de Cassation did not entirely accept these views; 
though the gold coin clause is invalid under a cours forc4,^ the 
gold value clause is not affected thereby.® 

In view of the decision of the House of Lords in Feist v. 
Sociite Intercommunale Beige (VBlectricite*^ it cannot he doubted 
that in English law (gold) value clauses are not affected by the 
issue of inconvertible paper money initiated by the Gold 
Standard (Amendment) Act, 1931. Commenting on the deci- 
sion of the House of Lords in Feist’a case, Professor Gutteridge,® 

' Case. Req. 7 tTvine 1020, S. 1020, 1. lOS (Compagnie d’ Assurance ha New 
York 11 . Desohampa). On the meaning of the term ‘paiement international’ 
tboro exists an extensive line of later decisions collected and discussed by the 
authors mentioned in the preceding note. An excellent survey is also given by 
Mestre, Quelquea Aspects juridiquas des paiements internationaux (Cahiers de 
droit Stranger, No. 5, 1034), pp. 9-38. It seems to be communis opinio in 
France that the best definition of a ‘paiement intemationaV is that given by 
the Attorney-General Paul Matter in his argiunent in the case resulting in the 
decision of the Cour de Cassation of 17 May 1027, D.F. 1938, 1. 23, when he 
said that ‘il faut que le contrat produise, comma un inouvement de flux ot de 
reflux au-dessus des fronti^res, des consequences reciproques dans un pays et 
dans un autre’. This definition underlies Art. 6 of the Statute of 1 Oct. 103Q 
repealed by Art. 1 of the Statute of 18 Fob. 1 037 (‘impliquont double transfert 
de fonds de pays k pays’). Recently the Cour de Cassation seems to prefer the 
following formula: ‘le caraot6ra international d’une operation ne depend pas 
du lieu stipule pour son rSglement, mais de sa nature et des divers 414ments qui 
entrant en ligne de compte, quel que soit le domicile des contraetants, pour 
imprimer aux mouvements do fonds qu'eile comporte un caractSre depossant 
le cadre de rSoonomio interne’ (Cnsa. C3v. 14 Feb. 1934, O.P. 1934, 1. 78, re 
Banque hypothdoairo franco-argentiao). The principle that in ease of ‘paie- 
ments internationaux’ gold and similar clauses are valid, has been put on. a 
statutory basis by the Acts of 23 June 1028 and 18 Feb. 1937. 

® Cass. 27 April 1933, Clunet, 1933, 730. In Czechoslovakia the devaluation 
of the Czechoslovakian kroner did not affect tho validity uf gold ulauscia: 
Supreme Court, 10 Deo. 1036, Zeiisehrift /fir osteuropdisches Rtcht, 4 (1937), 
B4, and the somo view is held in Sw'Uzerlandi Qnisan, Zeilsehriftjiir schweize^ 
risehes Recht, 66 (1037), 205a sqq. 

• Cass. 12 May, 1932, mentioned by Firot, p. 244. 

« (1634] A.C. 161. ‘ 81 (1936) L.Q.R. 116. 
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it is true, pointed out that the clause had been upheld ‘not- 
withstanding the provisions of the Curreircy and Hank Notes 
Act, 1928’, and that the decision ‘is silent on the question 
whether such clauses are contrary to pubh’o policy or not, but 
it is significant that this issue was not raised either by counsel 
for the defendants or by the Court’. But although the decision 
is silent on the point, silence in this case is affirmation, because 
the gold value clausa was in fact enforced. 

It is submitted that the conclusion could not be different 
and, moreover, that enforceability should be extended to gold 
coin clauses. It has been shown above that there is nowhere 
any statutory provision prohibiting gold (coin) clauses. The 
process of drawing implications from the purpose of an Act of 
Parliament (such as that of 1928 or 1031), which was applied 
in Prance and in the American States and which underlies 
some statements in the opinions of Lawrence and Romer L. JJ. 
above refeired to,^ is wholly foreign io the English method of 
interpreting legislative measures. 

As regards public policy, it is difficult to see what rule of 
public policy could have any bearing on the validity of these 
clauses. That nominalism itself is not a rule of public policy 
and does not invalidate protective measures has been mentioned 
above.® 

4. There thus remains only one possibility of invalidating 
gold and other clauses, and that is special and express legislation. 
Indeed, this method has been resorted to whenever it was desired 
in this country to ensure the strictest observation of the nomi- 
nalistic principle, and this is further proof, if such be needed, 
of the validity of gold clauses under present conditions. 

It is interesting to note that as early as 1352 the statute 
25 Edw. Ill, oh. 12, prohibited the maldng of any profit on 
exchanging coined gold for coined silver or coined silver for 

1 See especially Lswrence L. J.’e words : ' A contract that a contract shall be 
discharged by payment in gold coins (being one form of legal tender) esnnot 
abrogate the enactment by the legislature that the debt may be discharged by 
payment in bonk notes (being smother form of legal tonder).’ But by enacting 
that a debt 'may ’ bo dischaeged by the payment of bank notes, the legislature 
has not enacted that it mint bo so discharged. 

® p, 103. The view that gold coin clauses are not invalid, together with the 
fhet that their performance is net impossible, provides the basis for the 
suggohtion tlrnt in this country it is irreleNVLnt to e^Eomine whethor gold clauses 
are coin or value clauses: see above, p, 6B, n. 5, 
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coined gold, and thia provision was re-enactcd by the Statute 
6 & 8 Edw. VI, ch. 19, which ])rovided 

‘that if any person or persons after the 1st April next shall cxehango 
any coined gold, coined silver or money, giving receiving or paying 
any more in value benefit profit or advantage for it then the same is 
01 ’ shall be declared by the King's Majesty his proclamation to be 
current for, within this his Realm and other dominions’, 

the money was forfeited and the wrongdoer was liable to im- 
prisonment. Tt was thia Act which, durmg tlte Bank Restriction 
period, prevented people from quoting openly two prices for 
commodities, one for payment in guineas and the other for 
payment in paper, hut the firacticc e-visted in secret and it was 
also usual to buy guineas for pajmr at more than face value.^ 
Two obscure men wore prosoouted, but after the ease had given 
rise to consider, able public excitement,® the accused wore ac- 
quitted.® The effect of this decision was, however, promptly 
remedied by Parliament,'^ and by Lord Liverpool’s Act of 1S16® 
it was provided (s. 13) 

‘that from and after the passing of this Act no person shall by any 
means, device, shift or contrivance whatsoever receive or pay for 
any gold coin lawfully current within the United Kingdom of Great 
Britain and Ireland any more or less in value, benefit, profit, or 
advantage than the time lawful value w'hich such gold coin does or 
shall by its denomination import’. 

This provision as well as the earlier enactments have long ago 
been repealed.® Although in the course of the recent monetary 
disturbances many countries felt compelled to invalidate gold 
clauses by legislative measures,’ no such stops were taken in 

^ Feavearyoar, pp. 187, 103. 

® Lord King published a pamphlet on it, and see the debates in the House 
of Commons on 3 April and 9 July ISll in Hansaid, xix. 733 and xx. 881 sqq. 

® Z)6 Toage'a case (1811), 14 East 403; Feavearyoar, p. 183, suggests that 
the reason was that there had been no paper money in the reign of Edward VI. 
But this is not mentioned by the reporter. 

* 51 Geo. HI, oh. 127 (24 July 1811); seo 32 Geo. Ill, oh. 60. 

® 56 Geo. HI, ch. 68. 

« By 2 & 3 Wm. rV, ch. 34, s. 1; Coinage Act, 1870 (33 & 34 Viet., ch. 10), 
s. 20; and by Statute Law Revision Act, 1873. 

’ A great number of enaetmonls aie colleotod by Hussbaum, 44 (1033) 
FoZe X.J. 53, 61 and by Reiss, Portia intormtionah dca loia interJiaant la 
clauae-or, BratU, Statute of 27 Nov. 1833 in 30 (1034) 261 ; Bcntmtk 

Statute of 27 Nov. 1036, BabetaZ. 1037, 273; Camda, 1 Geo. VI, ch. 33, lU April 
IU37, in. 37 (1937) B,lj J. at p. 100, In some countries ths abrugation of the 
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this coimtry. Where such statutes are enacted it often becomes 
a difficult question of construction (not of private international 
law) to define the territorial limits of their application. As a 
general rule it may be a workable suggestion that they do not 
afiect gold clauses attached to promises to pay another money 
than that of the legislating State. This rule has been repeatedly 
applied, especially in connexion with the interpretation of the 
Aimerican Joint Resolution of Congress of 5 June 1933.® But 
otherwise no hard-and-fast rule can be laid down, and as regards 
the Joint Resolution, various attempts to exclude its applica- 
tion were bound to fail, because its wording leaves no doubt that 
it applies irrespective of whether creditor or debtor is a national 
of or residing or domiciled in the United States,® or whether the 
place of payment or collection is or is not situated within the 
United States.^’® 

geld clauso WAS condiiod to certain specified conlracts, especially leases; Bel- 
gium, 11 April 1036, see Pii'et, pp. 284 sqq. ; Holland, 24 May 1937, SabelaZ. 
1937, 27S. It should perhaps be mentioned that it has been suggested in 
Qermany that gold and similar clauses are irreconcilable with the principles of 
the National Socialist State: Juergenson, JW. 1937, 2047, with further refer- 
encoB, and see Meyer-Collings, JW. 1937, 8281. The decree made in Hgi/pl on. 
2 May 103C (Clunet, 1036, 1103) is due to the interesting fact that the Court of 
Appeal of the Mixed Tribunal adopted the French doctrine that gold clauses 
are valid in coiuiexion with 'paiements intemationaux’, although they ore 
invalid in respect of internal payments in view of a decree of 2 Aug. 1914; see 
the judgments in Gazette dea Tribunaux Mixtee, 23 (1933) 262, 282, 286, and 
aunot, 1933, 1058, 1061; 1034, lOOQ; 1936, 1076. 

* See, e.g.. Supreme Court of Bomania, 20 Sept. 1925, Zeitschrififiir Oatreeht, 
1926, 600. 

See the cases below, p. 130, n. 5. The wording of the Besolution makes it 
quite clear that only dollar obligations are comprised therein. 

® Cotnpania ie Xnveraionee v. Induetrial Mortgage Bank of Finland (1936), 
269 N.y. 22, 108 N.E. 617, cert. den. (1936) 297 U.S. 706; Swedislr Supreme 
Court, 30 Jan. 1937, BritUh Tear Boob qf International ziaw, 1937, 216, 217, 
and S.IJ,I. 36 (1937), 327 j German Supreme Court, 28 May 1936, JW. 1936, 
SOBS, 2000, and Blesch, The Gold Clause, ii. 30; Cologne Court of Appeal, 
13 Stqit. 1036, JTK. 1936, 203; Dflsaeldorf Coiut of Appeal, 29 June 1084, 
JPBspr, 1934, 300, 301 ; Brussels Court of Appeal, 4 Feb, 1936, S. 1937, 4.,1, 
-with note by Mostre. 

* See tierman Supreme Court, 28 May 1930, ubi supra. This point, which is 
more doubtful, is also discussed by Niusbaum, 44 (1934) Tale L.J, 53, at p. 81 ; 
Babel, SdbelaZ. 10 (1938). 492, 607; Wolff, JPB. p. 100. 

® Problems of tho character discussed in the text arise in connexion with 
numerous statutes other then those relating to tho abrogation of gold clauses. 
Thue it was held that the American legislation restricting dealings in gold ore 
valid also against foreign owners of gold; tfberaee Finanz Corporation A.-Q, v. 
Soien, 83 F, (2d) 225 (C.C.A. 2d. 1936) and B.IJJ, 36 (1936), 314, cert. den. 
(1936) 298 tr.S. 679; the Privy Council held that tho Viotarian Finanoial 
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Emergency Acta, reducing the amount of interest payable, did not affect 
debentures governed by Now Zealand law and charging land situate in Now 
Zealand, though tho place of payment was in Victoria: Mount Albert Borough 
Council V. Aiwtralriaian Temperance and General Mutual Lije Amurance 
Society Ltd., [1038] A.C. 224. The extra-territorial effeeta of such a blatiito 
must be considered under tho head of two entirely different questions. If tho 
foreign law is applicable, tho first question is whether and to what extent it 
attributes to itself any such effects j if it claims to have extra-territorial 
effects, the second question arises whether the private international law of the 
forum refuses to recognizo them. (On tins point see bolow, pp. 229 sqq.) Tho 
Privy Council in the above-mentioned case arrived at the correet ooneluaion 
on the basis of tho Victorian legislation, though the point shoidd have been 
settled by the more fact that Victorian law was not npplicablo. But in tho 
decision of tho Certnan tiuproino Court of 28 May 1036 (see above, p. 112, 
n. 3 ) tho problem was treated as a question of German pri val o inlnmut ional 
law, not as a question relating to tho construction of tho American legislation 
under discussion. 
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PART II 

FOREIGN MONEY OBLIGATIONS 




INTRODUCTION 

FOREIGN CURRENCY AND ITS GENERAL 
RELATIONS WITH MUNICIPAL AND 
PRIVATE INTERNATIONAL LAW 

I 

The first part of this book has been devoted to the legal position 
of a domestic currency within the sphere of its domestic law 
(e.g. English money in England under English law). The second 
part, on which we are now oiitoring, deals with the position of 
a currency other than that of a given country, within the sphere 
of that country’s domestic private international and municipal 
law (e.g. French currency in England). But the case of a sum of 
English money payable under an obligation governed by a 
foreign law (e.g. pounds sterling under a French contract) is 
nowhere treated in the present work. This has been found un- 
necessary, since in respect of the purely monetary problems 
raised by such a case no difficulty will be found in adapting to 
it the rules which have already been and which will in the 
following part be evolved in connexion with the other combina- 
tions just mentioned. 

n 

There is probably no department of the law w'here the intrin- 
sic connexion between private international law and municipal 
law is more apparent and more difficult than that relating to 
foreign currency. 

Wherever foreign currency comes into play, three legal sys- 
tems may have to be considered: the law of the obligation or 
the proper law or the lex causae the law of the currency, i.e. 
the law of the country whose currency is stipulated to bo pay- 
able ; and the lex fori, i.e, English law. 

The necessity of having regard to these three legal systems 
is most evident where rmder a foreign obligation there arises 

‘ Tboso terms are here and throughout used iit their widest sense, covering 
all cases where a foreign money obligation arises, whether it be undera contract, 
will, tort, &c., and denoting that law which in the respective case applies, 
whether it be the proper law of the contract, the law of the testator’s doi^ch, 
the law governing tho tort, and so forth. 
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the duty to pay a sum of foreign money, 'whether it be the 
money of the country whose law governs the obligation, or of a 
third country : e.g. where under a coivtraot governed by French 
law the debtor is obliged to pay French francs or Chilean pesos. 
Here it faUs to English private international law to ascertain 
the proper law of the obligation and the law of the currency, 
and to decide how far the former applies and which questions 
are to be answered by the latter. The province of the law of 
the obligation and of the law of the currency thus having been 
determined by the rules of English private intemational law, 
all further questions are to be answered by the respective muni- 
cipal laws, a comparative survey of which, in so far as monetary 
problems are concerned, will be found in the first part. 

But the tluee systems mentioned above must also be con- 
sidered in the other case where a conflict of laws of a more 
limited nature is involved. If an obligation governed by Eng- 
lish law results in a duty to pay a sum of foreign money (e.g. 
a business man in London makes a loan of 100 U.S.A. dollars 
to a Liverpool merchant), it is clear that foreign law, namely 
American law, cannot have any influence except for the fact 
that U.S.A. dollars are stipulated to be payable. Though the 
law of the obligation and of the fonuu is English, the law of the 
currency may thus have to be considered. The question might 
be raised whether the necessity of having regard to American 
law is due to the fact that American law is referred to as the 
‘proper low’ in respect of the particular questions connected 
with currency, or to the fact that the law is merely incorporated 
to that extent in an obligation entirely governed by English 
law {inateriellrecTiiUche Verweisung)} A dictum of Warrington 
L.J. in Se CJiesterman’s Trusts^ must probably be understood iu 
the latter sense. The ease related to the conversion of a sum of 
German money payable under trust instruments governed by 
English® law. Dealing with the method of applying German law 
in such circmnstances, Warrington L.J. (as he then was) said* 

^ SeeBriiish Tear Saok of International Law, 1937, 101. ’ [1933] 2 Qb. 466. 

* At pp. 481, 482 per Warrington I/.J., at p. 486 por Younger Ii.J. 

* At p. 483, Similarly the Swiss Federal Tribunal said; ‘If the parties ex- 

press a debt iu foreign currency, it must prima facie bo assumed that in that 
respect they refer to the law of the currency of tbo respective country as Im 
eentraeiue' (3 June 1025, 61, ii. 303, olsod'TV. 1926, 1818, and Clunet, 

1026, 1118). 
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that ‘the nature of that [Gterman] currency must necessarily be 
regulated by German law which thus becomes for this purpose 
a part of the “proper law” of the contract — to use the term 
adopted by Professor Dicey*. It would, however, appear that, 
apart perhaps from questions relating to the method of inter- 
preting statutory provisions, the distinction between reference 
to and incorporation of a foreign law, however important it 
may be in other connexions, is of no practical importance for 
currency problems, and notwithstanding its academic interest, 
it will therefore not be further pursued. 

The lex fori, the third legal system to be considered, will 
prove to be of loss general relevance. It will have to be taken 
into account under the head of English public policy and in 
connexion with the effects of the institution of legal proceedings. 
But rules of public policy are not often involved in currency 
problems. Moreover, all problems, divested of all procedural 
aspects, will be treated herein on the basis of pure substantive 
law, the influence of the law of procedure being considered in 
one comprehensive chapter only.’- Therefore English law in the 
capacity of lex fori, as distinct from applicable municipal law, 
win not require much attention. 

A more systematic treatment of the subject would have 
required the division of the second part of this book into two 
separate sections, the flrst dealing with foreign money obliga- 
tions under a given municipal law (dollars imder English law, 
pounds sterling under Erench law), the second being devoted to 
the problems of private international law. But in view of a 
number of circumstances, especially of the fact that this separa- 
tion between two distinct groups of problems has hitherto not 
been observed in English case law, its adoption here has not 
been found practicable. 

m 

Unless problems of a purely monetary character are involved, 
the general principles of English private international law will 
not form one of the subjects treated in this book. We shall 
speak of the law governing the interpretation of a contract or 
a will, the discharge of a promise to pay, or of a legacy, and so 
forth, hut as a rule a detailed discussion of the law applicable 

* Belo-sr, pp. 278 8q.q,. 
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in the one or the other case will be regarded as outside the scope 
of this treatise. It is only in a few connexions that certain 
general questions of private international law will unavoidably 
require a more extensive discussion. 

IV 

The arrangement of the second part of this book becomes 
clear if the following hypothetical case is considered. Suppose 
a San Francisco merchant and a Montreal merchant meet in 
Vancouver, where they enter into a contract under which the 
Canadian undortalces to pay 100 dollars in London. The subject- 
matter of this obligation being dollars, it first becomes necessary 
to review the general aspects of a foreign money obligation in 
English law (Chapter V). The next step of the inquiry is to 
ascertain the money which is promised, i.e. whether Canadian 
or American dollars are the subject-matter of the obligation 
(Chapter VI). Thereafter the quantum of the debt, which in 
case of an intermittent fluctuation of value may be doubtful, 
must be determined (Chapter VII), When the extent of the 
debt is thus ascertained the qu^tion arises whether the debtor 
must tender dollars or pounds in order to discharge his debt at 
the stipulated place of payment (Chapter VIII). If he fails to 
keep his promise and the creditor is driven to institute legal 
proceedings in this ooimtry, the last problem arises, to assess 
the influence of the institution of legal proceedings upon foreign 
money obligations (Chapter IX). 

Though it will appear that many further matters wiU have to 
be dealt with in addition to those directly raised by this hypo- 
thetical case, the above affords a rough indication of the head 
under which they will fall. 



CHAPTER V 


THE GENERAL POSITION OF FOREIGN MONEY AND 
FOREIGN MONEY OBLIGATIONS IN ENGLISH LAW 

I. Definition of foreign money. II. Foreign money as money or commn- 
dity. III. Foreign money obligations as contracts to pay money or as 
contiaeta to deliver a commodity. IV. Thu logiility of foreign money 
obligations. V. Money of iiccoimt and moiioy of payment. VI. Foreign 
ourronoy clauses: (1) ‘£100 payable in dollars at the rate of exchange of S.l 
to £1 ’ i (2) ‘ £100 payable at the rate of oxeliaiige of Sfi to £I ’ j (3) ‘JEIOO, 

£1 — SB*. VII. Option of paymoni, option of placu, option of colloetioii. 
VIII. The place of payment: (1) its iletinitioii in munieipid law; (2) ils 
moaning in private international law; (3) the law of the plueo of perfor- 
inanuo and its effoct in private intomational law. 


I 

The question what money is to be regarded as foreign money 
cannot be so easily answered as might be supposed. It appears 
to be thought by some that foreign money is such money as is 
not that of the currency system of the country whose law 
governs the obligation. Another author^ considers that money 
is foreign money if it is owed as a result of private agreement 
as opposed to public law. A view more widely held is that such 
money is foreign as is not the currency of the place of payment,® 
and this solution has been accepted by Article 41 of the Uniform 
Law on Bills and Notes, 1930, and by Article 36 of the Uni- 
form Law on Cheques, 1931, which laws, in pursuance of the 
Convention made under the auspices of the League of Nations, 
have been put into force in a number of countries.® According 
to s. 72 (4), Bills of Exchange Act, 1882, foreign money is such 
money as is not the currency of the United Kingdom^ and, in 
the absence of any other in^cative material, this definition is 

* Mayer, Die Vcduiasehuld nach deutaehem Recht (1034:), p. 1. 

* Bdquignon, Xo Dette de monnaie ftrangin (lOSB), p. S; Falcoiibriilge, TAt 
Law of Barika and Banking (1030), p. 4DS. 

* lio text of the Artieloa will bo found below, p. 228, n. 3, where a list of 
the countries which have adopted tho laws is also given. 

* ‘Where . . , the sum payable is not expressed in the ourroney of the United 
Kingdom . . Similarly Guison, SUttachri/lfura^miteriaehtaBerht, SO {1037), 
S70a, regards that money os foreign which is not (hat of the country of the 
forum. 
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probably the only one which is capable of exercising universal 
authority in this country. 

On the basis of this view the further question arises whether 
English money can in England under any circumstances be 
regarded as foreign money. Having regard to what is believed 
to be the general trend of ideas prevailing in this country as 
shown by s. 72 (4), Bills of Exchange Act, 1882, the answer, 
which can only be put forward with considerable diffidence, is 
that probably English money is never foreign money. If a 
Duteli debtor jiromised to [lay his Swiss creditors pounds ster- 
ling in Vienna, this would firobably not be regarded in England 
as a foreign currency transaction ; if an Englishman exchanged 
francs agaiiust fiounds sterling in Oalais, English courts would 
not classify the transaction as a sale of English, but as a sale of 
French money, the purchase i»rico being expressed in English 
cuiTcnoy, although at Calais the transaction was certainly re- 
garded as a sale of English money ; and if an Englishman ex- 
changed pounds sterling against French francs in Amsterdam, 
this would be a sale of French francs, while in Amsterdam, 
where the contract was made, it would be regarded as barter. 

If this is the view taken by English law, it differs from that of 
the German Supreme Court, which once decided that German 
money could be bought as foreign exchange, e.g. if francs were 
given for marks by a German in Luxemburg, the ratio decidendi 
apparently being that the marks were regarded as foreign ex- 
change at the place where the contract was made.^ 

11 

The mere fact that something has been found to be the money 
of a particular State in the sense discussed above, ^ neither 
necessitates nor permits the conclusion that such foreign money 
has the character of money in other countries too. On the con- 
trary, the problem whether foreign money is money or a com- 
modity® is everywhere a subject of discussion. 

* 3 Jan. 1023, 102, J, 1086. » pp. 7 aqq. 

'fho compamtivA oiattirial end tho argaments on each side are ooUeoted 
and diiicnsspd by Neumoyer, pp. 128 aqq. The commodity theory is widely 
accepted in Franco: 84>o, e.g., Planiol-Bipert, vii, No. 1172; Mater, No. 162 (for 
whom tide ia, however, a consequence of lus view that oven domeatie money is 
a cononodity, see above, p. 17 ) ; in the United States of Ametioa foreign money 
has uk innumerable cases been described as a commodity, mostly as an orgtt- 
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This problem, the great importance of which will api)car in 
many connexions, does not admit of a rigid solution. In the 
same way as the moaning of money may vary, and as a thing 
which usually is money may sometimes be a commodity,^ so 
the question whether foreign money is to be treated as a com- 
modity or money depends on the circumstances of the case, on 
the import of the words of a statute or an agreement, or on the 
legal nature of the individual transaction. Foreign money may 
be money, but it is not always money. Commodity is not a 
legal, but an economic concept ; a commodity is that which i.s 
an object of commercial intercourse. But the conception of a 
commodity has a relative character; it cannot be absolutely 
attributed to any ])articular thing. Thus foreign money i.s dealt 
in and quoted on the foreign exchange market, and is there a 
commodity. On the other hand, foreign money very often 
serves the same functions as domestic money; it serves as a 
medium of exchange and is used for the purpose of the other 
functions fulfilled by the domestic currency which have been 
described as consecutive functions.® This view that no hard- 
and-fast rule exists and that foreign money is a commodity 
where it is, or is referred to as, an object of commerci^ 
intercourse, and that it is money where it serves monetary 
functions,® makes it necessary to examine each individual 
case and to refrain from overrating the importance of state- 


ment for the view that in case of legal proceedings instituted to recover a sum 
of foreign money the conversion into dollars must be effected at the rate of 
exchange at the date of breach. But there are also coses where the commodity 
theory was rejected : sec, e.g.. Matter oj Lendle (19:29), 250 N.Y. Supp. 302, 160 
N.E. 182. 

1 See above, p. 19. “ Above, p. .I, 

^ This is the view which of late has begun to prevail in Germany. It is 
accepted by M. 'Wolff, Ehrenberge Handbuch, iv (1), p. 634; Naiimeyor, l.o. ; 
Mayer, p. 5; Goilor in Duringer-Hachenburg, i. 163, ond also by Nussbaum, 
OeU, p. 42, although he also says that prime facie foreign money is a 
oummodity, Tlio present problem is in no way influenced by the y tate theory 
of money which does not concern tho question whether the legal system of one 
State treats tho money which has once boon created by anotlior State as money 
or as a commodity: in this sense Werner in Slaudinger’s Kommentar turn 
biirgeTliehen Qeeetzbuch, ii (1), p. 07, and Mayer, l.c., pp. 7 sqq., whoso reas<AU- 
ing has been adopted in tho text. But see Gorlwir, Oeltl nnd Stnai (1926), 
pp, 83 sqq., and German Supremo Court, 26 Sept. 1919, i?WU. 96, 262, 266, 
where the State theory is used as an argument for regarding foreign money os 
a oommodity. As to further German decisions see below, p. 124, n. 1 ; p. 133, 
nn. 2, 3 i p> 134, nt< 2, 



124 GENERAL POSITION OP FOREIGN MONEY AND 

ments made or conclusions arrived at in the one or the other 
connexion.^’® 

Where these principles lead to foreign money being regarded 
as money, the conclusion is in no way affected by the established 
rule that foreign money is not legal tender except as a result 
of the King’s Proclamation.® For not all money is legal tender, 
but all legal tender is money.* Legal tender is such money as is 
‘current coin of the realm’.® This moans that where foreign 
money has been made legal tender here and thereby adopted as 
part of tho English currency system the creditor is bound to 
accept it in discharge of a debt expressed in pounds sterling ; 
thus it was held in Wade'a ease® that where a debtor promised 
to pay £2r)0 ‘legalis monet Angliac’, the debt could be dis- 

^ Thim it WHS t«*ld in Franco and (iennany that foreign money, namely in 
both oases R>issian roubles, was covorerl by u staluto prohibiting tho importa- 
tion. of foreign ‘gonria’; Faris Court of Appeal, 30 May 1021, 1021, 2. 80; 

RoichawirtscliaflHgorieht, 19 March 1921, , /IK. 1021, 650. In the former judg- 
ment it is said 'quo I'oxpressioii marchondihes oinbrasse toutes lea choses qui se 
vendentet a’aehiltent, et que lea billeta do banque ot lea billots d’Etat de pro- 
vonauco otrungAro out bien ce earaotbre, puiaqu'ils font ou ont fait I’objet de 
tranaactianscommei'cialesauivieB’, But see Qorman Supreme Court, 12 Aug. 
1921, Jlf. 1921, 1459. See also German Supreme Court, 19 Feb. 1924, i/TK. 
1926, 2S47; during tho inflation the plaintiff pledged with the defendant a 
lO-doUar note as security for a mark debt. The court applied the rules relating 
to liens on movables, not on money (as to the latter seo M. Wolff, Sachenreoht, 
0th ed., p. 053). 

® The currency regulations recently set up in many coimthes have somotimes 
led to the ostablisiimont of mere 'internal emTencies’, it being forbidden to 
export coins or notes out of or to import them into the country. This is the 
position for inatanco in Russia and Germany. In such circumstances the 
aerioiis problem arises whether rouble and mark notes, situate outside Russia 
or Ciotmony , can lie used in discharge of rouble or mark debts owed to creditors 
not ruHiding in Russia or Gcnnany. Tho question ought to be answered in the 
aiQnnative, because tho Russian and German notes have not been deprived of 
the character of money t not having been called in, although in respect of cer- 
tain transactions subject to Russian or German law they cannot be made use of. 
Tho opposite view is taken by Mayer, Ufa Vululaschuld, pp. 13 sqq. See also 
the decisions of the Berlin District Labour Court, 2.'> Kov. 1932, and of the 
Supreme Labour Court, 10 Doc. 1932. Zeitschrift far Ostrechl, 1933, 627, 529, 
with note by Melchior. Seo also German Supreme Court, 16 Deo. 1922, SQZ, 
100, 77, 78, where it is suggested that a debt to pay Swiss francs would not 
bav'e been a monetaTy obligation, unless tiro Swiss currency had been current 
and oSioialty quoted in Germany. 

® IKur/c's case (1601), S Cu. Rep. 114a; Blackstone, i. 278; Holsbury (Hail- 
sbatn), vi, 402, n. l. The right is now put on a slotutory basis by a. H (7), 
Coinage Act, 1870, 33 Viet., cb. 10, ■* Above, p. 26, n. 7. 

* Ctiitty, On Contraete (19th «d,>, p. 209 and otbora. 

* (1601) S Co. Rep. 1140, I14h. 
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charged by the payment of a certain amount of Spanish silver 
or of French crowns, both made lawful money of England by 
proclamation. On the other hand, the fact that foreign money 
has not been made current coin of the realm does not mean 
more than that it cannot be tendered in discharge of a debt to 
pay pounds sterling, but it does not touch the question of the 
manner of discharging in England a debt expressed in foreign 
money and even if it should appear later that the promise to 
pay foreign money in England is to be fulfilled by the payment 
of pounds sterling, it would be impossible to conclude that in 
the particular transaction foreign money was a commodity. 

Nor is the money character of foreign money in\paired by 
the fact that foreign money is not necessarily negotiable in 
England. This is a consequence not of foreign money being 
treated as a commodity, but of the rule that in order to bo 
negotiable here a foreign instrument, whether it is foreign 
money or anything else, must be negotiable imder English law 
or ouatom.® It was in support of this principle that in the case 
of Picker v. London County Banking Go?' where the negotia- 
bility of Prussian State Bonds was negatived, Bowen L. J. said :® 

‘Then is evidence that an instrument or piece of money forms part 
of the mercantile currency of another country any evidence that it 
forms part of the mercantile currency in this country? Such a 
proposition is obviously absurd, for if it were true, there could be no 
such thing as a national cmrency. For the same reason, as it appears 
to me, that a German dollar is not the same thing as its equivalent in 
English money for this purpose, and that the barbarous tokens of 
some savage tribe, such as cowries, are not part of the English 
currency, evidence that the instrument would pass in Prussia as a 
negotiable instrument does not shew that it is a negotiable instru- 
ment here.’ 

It is clear that these observations, which were in substance 
approved of by Lindley L.J. in Williams v. Colonial Bank,* 
are neither meant nor able to prove more than that foreign 
money is not current in England and therefore does not 
possess one of the essential prerequisites of a negotiable instru- 
ment. But the fact that, as regards negotiability, foreign 

^ As to this question see bolow, pp. 246 sqq. 

* Picker V. London db County Banking Oo, (1887), 18 Q.B. 616 s see Dicey, 
pp. 718 sqq. ’ At p. 620{ siinilarly Pry L.J. at p. 620. 

« (1888) 38 Ch.D. SSS. 404; affirmod (1800) 16 A.C. 207. 
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money is not on the same level as English money/ does not 
render it permissible to conclude that this is so in other respects 
too. 

While the fact that foreign money is generally not legal ten- 
der or negotiable therefore does not support the commodity 
theory, many instances can bo adduced Avhere foreign money 
has been treated as money. As regards the pa 3 mient of stamp 
duties, 8. 122, Stamp Act, 1891,® expressly provides ‘that the 
expression “money” includes all suras expressed in British or 
in any foreign or colonial currency’. For the purpose of criminal 
liability in cases of imitation of currency foreign money has 
also expressly been put on an equal footing with English money.® 
The case of Ilarinylcm v. MacMorris^ concerned an action 
brought under the old system of pleading to recover a sum of 
money which had been lent in India in pagodas. It was held 
that ‘ujxrn an allegation of a loan of lawful money of Great 
Britain, it is no variance that the loan is proved to have been of 
foreign coins, as pagodas’, Gibbs J. adding® that ‘as to the 
foreign money, the doctrine contended for has been exploded 
these 30 years’. The case of Ehrensperger v. Anderson^ dealt 
with an action for money had and received brought to recover 
the proceeds of a sale received in rupees. The objection that 
the proceeds were not received in money was overruled. Baron 
Parke,® relying on Haringlon v. MacMorris,^ held that 

* Tluj aoiutdnpss of the rule that prima fario foreign monoy is not nogotiable 

here, and that tliorefoiv the bona-fida purchaser from a thiof does not acquire 
a good title, if> open to much doubt. The nords of Bowon L.J. quoted above 
mere only obiter dirta and do not neces.'aiily bar the way to the better solution 
■which provaili'd in Jfew Ymk: Brown v. Peiera, 182 App. Div. 022, 176 N.Y. 
Supp. 213 (Supremo Court of New York, App. Div., Ist Dept. 1018). That 
foreign money is regarded 'money’ within the meaning of the provisions 
relating to the honn-Rdo aequisitiiin of a good title to stolen monoy is well 
recognized in Germany (Brcit in Dhringer-Hachenburg, Kommenlar wm 
HamklugestbAueh, iv. 1000) and in France (Lyon-Caen et Renault, Traite de 
droit commercial (10*23), iv, No. 704). “ 34 & 05 Viot., oh. 39. 

* iS. 18 (1), Forgery Ant, 1013, 3 & 4 Gi»o. V, ch. 27 ; a. 38 (4), Criminal Justice 

Act, 102.'5, l."> & 16 Geo, V, ch. 86; s. I (1) and (2). Counterfeit Curronoy (Con- 
vention) .Vet, 19.15, 23 & 26 Geo. V. ch. 23; by the Schedule of this Act foreign 
money ia cquipamtod to British money for the purpose of the Coinage OfConces 
Act, 1861, 24 & SB Viet., ch. 99 ; Counterfeit Modal Act, 1883, 46 & 47 Viot., 
eh, 43; s. 2, Itevpiine .Vet, 1889, 52 & 63 Viet., ob. 42, -—The international prac- 
tice of punishing the falsincation of foreign money is old. See the interesting 
decision of Uw U.S..V. Supreme Court In United Staiea v. Aiyona (1887), 120 
D.S, 479. < (1813) r> Taunt 228. ‘ At p, 230. 

® (1848) 3 ETxch. 148. ’ At p, 155. ® See above, n. 4. 
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‘the real meaning of such a count is that the defenrlant is indebted 
for money of such a value or amount in English money. However 
the objection appears to have been listened to, perhaps more than it 
ought to have been, in a sub.sequent ease of IIcLachlan v. Evam} 
but the Court of Exchequer held that an action for money had and 
received for English money would not lie, unless theio had been a 
reasonable time after the receipt of the foreign money to convert it 
into English. Possibly that case cannot bo received as very satis- 
factory ; at all events, we do not decide this case against the plaintiff 
on this ground.’ 

Those words would suggest that for the purpose of an action for 
money had and received foreign money is always to ho regarded 
as money.® 

The most recent case on the subject is Ehokana Corporation 
Limited v. Inland Revenue Commissimers? According to the 
terms of a trust deed, interest due in respect of debentures 
issued hy the appellant company was payable in London in 
pounds sterling, or in New York in U,S.A. dollars at the fixed 
rate of exchange of S4.86 to the pound, or in Amsterdam in 
Dutch florins at the fixed rate of exchange of 12.11 Dutch 
florins to the poiuid. On 31 December 1931 the company duly 
posted warrants to registered holders which set out the amounts 
payable in sterling after deduction of income tax and, with 
regard to the net sterling amount, also contained the options 
as to currency and place of payment, the specific rates for 
conversion into dollars or guilders being added. The company 
deducted income tax at the rate of 5s. in the £ upon the sterling 
amount of the interest. Certain warrants were cashed in New 
York in dollars at the fixed rate of exchange, the rate of ex- 
change ruling on 31 December 1931 being only $3.39 to the £, 
and the revenue authorities therefore contended that a larger 
sum should have been deducted by the company for British 
income tax, such sum being arrived at hy converting the total 
amount of interest paid into dollars at $4.86 to the £, deducting 
income tax in dollars at the rate of 6s. to the £, and reconverting 
the balance into sterling at the rate of §3.39 to the £. The 
decision inter alia depended on the quastion whether the facts 
of the case involved a ‘payment of any interest of money’ 

*■ 1 Y, & J. 380. “ Sec also ahevp, p. i, n. 1, 

» [1038] A.C. 380, 
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■within the meaning of Income Tax Act, 1918, All Schedules 
Rules, r. 21. La-wrence J. held’- that foreign money was a com- 
modity and that such a commodity is not interest of money 
within rule 21. The decision was reversed in the Court of Appeal. 
Lord Wright, who read the judgment of the Court, did not enter 
into a discussion whether foreign money is or is not a eommodity, 
hut preferred to rest the decision on the ground® that in the 
Income Tax Act ‘foreign money is clearly included, or, at least, 
is clearly not excluded’, and that 

‘the truth is that the words "payment of any interest of money, 
annuity, or other annual payment charged with tax under Schedule 
D”, read in connocMon with tho machinery for “deduction” provided 
for in r. 21, aio, in tho context of the Income Tax Act, wide enough 
to cover not merely tran.saetions efifeetod in what is legal tender in 
tho United Kingdom but also everything which is in a commercial 
sense a “payment” upon the ranking of which the statutory “deduc- 
tion” can be made’. 

The House of Lords, however, restored the order of LawTence J.® 
Lord Atkin’s ratio decidendi was that ‘for income tax ptirposes 
the company pay the interest in sterling and perform their 
obligation to the revenue by deducting the correct amount in 
sterling ’. Lord Thankerton concurred and added that the time 
when the warrant is drawn is the period of distribution with 
reference to which tax is to be deducted. Lord Maugham also 
relied on the fact that payment and deduction are concurrent, 
and that, as intereat is paid at the date of posting the warrant, 
the deduction ought to be made then. Lord Russell delivered 
a dissenting opinion, while Lord Macmillan agreed with the 
majority. The reasoning of the law lords is based on highly 
toohnical grounds and on machinery provisions of the Finance 
Acts and is therefore of smaU interest for the present purposes. 
It is, ho'wever, remarkable that Lord Atkin found it difficult to 
apply the terns of rule 21 to a payment and deduction of tax in 
a foreign currency; he did not see ‘how one can deduct income 
tax, which is a tax in sterling, from dollars’ and he, therefore, 
' should have found great difficulty in supporting this assess- 
ment had the obligation been a direct obligation confined to 
payment in dollars In tho resrdt, though these are obiter dicta, 

» riBSflJ 2 AM E,B. 678; sw p, 131, a. 5, below. 

* (18373 1 K.B. 788, 807. 808. 


» (1938] A.C. 380. 
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ii would appear to be rather doubtful whether, so far as con- 
cerns the payment of income tax, it does not sometimes make 
a material difference whether sterling or foreign money is paid. 

Although in the majority of these cases foreign money was 
clearly treated as money, and although there does not appear 
any case where the decision was based on the ground that 
foreign money was a commodity, it would be rash to generalize. 
The only conclusion which can be drawn with safety is this, that 
the working principle stated above must be adliered to ; foreign 
money is money where it functions as such; it is a commodity 
where it is an object of commercial intercour.se. And where the 
words ‘money’ on the one hand and ‘goods’, ‘cojnmodlty’, 
‘merchandize’ on the other hand appear in u statute, it is a 
matter of interpretation whether or not foreign money is re- 
ferred to. 

ni 

This principle will also provide a basis for answering the 
question whether the obligation to pay a sum expressed in 
foreign money is a money obligation or a contract to provide 
a commodity. 

Here the same differentiation is called for. Where the pay- 
ment of a sum of foreign money is promised, a monetary obliga- 
tion exists, because the foreign money functions as money, the 
legal character of the obligation being inherently identical with 
that of an obligation to pay a sum of domestic money.’- Only 
where foreign money is the object of commercial intercourse 
may it according to the nature of the transaction be regarded 
as a commodity. 

Although this distinction between the obligation to pay a sum 
of foreign money and the obligation to deliver foreign money is 
not unquestioned, and although the legal character of the former 
obligation is often put on the same level as that of the latter, 
a consideration both of practicfd reqxiireraents and of the legal 
aspects of individual cases will, the present ^v^^ter thinks, sup- 
port it.® It should, however, be observed, in order to make 

’ Abovo, pp. 64, 74. 

’ In addition to the following rases nttention mitst bo drawn to tho fact that 
tho principle of nominalism applies to obligations to pay foreign money (below, 
pp. 103 sqq.}, which rule preaupposes the monetary cboraoter of such an 
obligation. 

4sas -s. 
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the problem clear at the outset, that the monetary character of 
an obligation to pay a sum of foreign money is in no way im- 
paired by the fact that it is doubtful whether such an obligation 
is a debt in the technical sense of English law. The concept of 
debt originates from the law of procedure. It is a rule of the 
English law of procedure that ‘the Courts of this country have 
no jurisdiction to order payment of money except in the cur- 
rency of this country’,^ and that therefore for the purpose of 
legal proceedings in this coimtry the promised sum of foreign 
money must be converted into English pounds, it being uncer- 
tain whether the resulting action to recover pounds sterling is 
an action for damages or an action for debt.® But although no 
action lies to recover a sum of foreign money as such, whether it 
bo an action for debt or any other action, it is clear that, apart 
from any procedural aspect, the obligation to pay a sum of 
foreign money may still bo an obligation to pay money, not to 
deliver a commodity, and it is without any regard to the in- 
fluences of the law of procedure that the problem is treated in 
this connexion. 

If a Londoner exchanges a pound sterling note against 
176 French fr-ancs at Cook’s in London, or if he requests his 
banker to convert a sum of pounds sterling into 1,000 U.S.A. 
dollars or to pay dollars to his American creditor,® nobody will 
hesitate to draw the natural inference that this customer buys 
francs and dollars as a commodity and that the delivery of the 
foreign money is the subject-matter of a sale.* 

* See below, p. 288. * See below, pp. 298 aqq. 

* In the XJ.S.A. it was repeatedly held that if the defendant has sold foreign 
money against dollars and undertakes to deliver it at a certain place abroad, 
his failure to do so makes him liable to repay the dollars received, not the value 
of the foreign money pramised : Chemical National Sank v. EqvdtaUe Trust Go, 
{ 1922), 201 App. Div. 485, 194 If .Y. Supp. 177 ; Sofian v. Inning National Bank 
(1022), 202 App. Div. 450, N.Y.Supp. 141, aR’d (1023) 142 N.E. 264; Bmkman 
V. Ametiaan Express Co. (1028), 262 Moss. 290, 159 N.E. 629; American Union 
Bunk V. Swiss Bank Corp,, 40 F. (2d) 440 (C.CA., 2d, 1030). 

* Though not necessarily within the meaning of the Sate of Goods Act, 1893, 
since s. 62 (1) deQnes ‘goods’ as ‘all chattels personal other than things in 
action and money*. In the instant case the for oign money may not be ' money ’ 
within the meaning of that section ; but if bonk notes wore sold they ore ' things 
iit action’. As coins are probably not things in action, they may in proper 
cases perhaps be regarded aa goods. An example of a case where foreign money 
was the object of commercial fntereourse and therefore a commodity ia to bo 
fotmd In re British Amencan Continental Bank Ltd., CMzisher & Perm's 
Giaim, (1022] 2 Ch. 676; lAsser dt Bosenkranz’s Claim, [1923] 1 Ch. 276. 
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But if the same banker gives the same customer a loan of 
100 U.S.A. dollars, nobody will doubt that this is not a bailment, 
but a contract of loan of money differing from bailment in that 
the actual money lent is not to be re-delivered by the lender, but 
an equivalent sum is subsequently to be repaid.^ If it were not 
so, the general rule that, in the absence of an express or implied 
agreement, interest is payable according to bankei*’a usage, ^ 
could not apply, as interest is payable on money obligations 
only. Again, if a London firm enters into a contract with a 
Liverpool firm by which the latter undertakes to deliver a 
quantity of timber for a certain amount of Swedish kroners, it 
seems to be equally obvious that this is not a barter, but a sale 
of goods, and that the kroiiers are ‘a money consideration 
called the price’.® Otherwise the contract would be a barter 
and the Sale of Goods Act, 1893, would not necessarily apply 

It has, however, been said ‘that a contract to pay in a foreign 
currency is a contract to provide a commodity’,® and in other 
oases lilrewise the promise to pay foreign currency has been 
quite generally and eategoricfdly described as a promise to 
deliver a commodity.® With one exception'^ these statements 
were obiter dicta made with reference to the question of the date 
at which sums of foreign money were to be converted into 
pounds sterling;® and whatever might be said about their 
validity and importance in that connexion, they are not entitled 
to any general authority, and it is submitted that, as a matter 
of principle, they cannot be supported. 

Moreover, it has been doubted whether an inland® bill of 
CJhitty, On Contracts, 10th ed., p. 030! Goodeve, Personal Propetty, 8th 
ed., p. 5S. ® HaJsbuiy (Hatlslmm), xxiii. 174 sqq. ; i. 834, 855. 

® Sal© of Goods Act, 1893, s. 1 (1). * See above, p. 3. 

® In leBi itish American Continental Bank Ltd. Gridit Oineral Liegeois' Claim, 
[1922] 2 Ch. 389, 591 per P.O. Lawronco J. ; Rhokana Corporatum Ltd. v. Inland 
Revenue Comnmsioncrs, [1938] 2 All B.R. 878, 681 por Lawrence J., affirmod on 
other grounds by the House of Lords, [1938] A,C. 380. 

‘ Llayd Royal Beige v. Louis Dreyfus db Co, (1927), 27 U. L.R. 288, 294 i>er 
Bomor J., where ho said : ‘ I cannot myself see that thoio can bo any dilferonco 
between the contract for the delivery of foroign currency and a contract for the 
delivery of any other comuio<lity’ ; Mannere v. Pearson, [1898] 1 Ch. S81, S02 
per Vauglton Williams L.J.; The Roam (No. 1), [1033] P. 251, 272 per Bomor 
L.J. ; see also The VoUurno, [1921] 2 A.O. 644, 662, 563 per Lord Wionbury. 

’ In the Rhokana Corporation's case, on which see above, p. 127. 

® On this question see below, p. 289. 

® Within the meaning of s. 4, Bills of Exchange Act, 1882. Boroign bills 
or notes may undoubtedly be ezxirossed in foreign money because they ore 
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exchange or note requesting the payee to pay a sum of foreign 
money is a hill of exchange or a note within the meaning of 
ss. 3, 83, Bills of Exchange Act, 1882. The words of s. 3 (1), 
Bills of Exchange Act, 1882, that a bill must stipulate ‘a sum 
certain in money ’, are understood by Chalmers^ as referring to 
legal tender and, although Chahners does not expressly mention 
foreign money, Lorenzen* draws the conclusion that instruments 
which are expressed in a foreign currency are not bills or notes, 
and the same view has sometimes been taken in the United 
States.® But for the reasons given above it cannot be admitted 
that the meaning of ‘money’ is identical with that of legal 
tender or that foreign money promised to be paid in a bill or 
note is a commodity; the business community would rightly 
regard it as a legal subtlety to deprive on such grounds bills 
and notes of their essential qualities. The view propounded 
here derives a certain amoimt of support from the case of GoJm 
V. Bmlken.^ It concerned an action brought by the plaiutifiE as 
indorsee of a cheque ‘for 7,680 francs (Paris)’ which had been 
drawn in London by the defendant and which was payable at 

aavisaged to to so exprossod by a. 72 (4) of the Aot providing for a method to 
convert the avuns payable in a foreign ourrenoy into ponnda aterling. 

^ p. 12; but the example given on p. 32 auggeata that an inland bill ex- 
presaed in foreign money is regarded as valid by the learned author. See also 
Halsbuiy (Hailaham), ii. 614, n. d. 

* The Govfliet of Laws relating to Bills and Notes (1919), p. 21. In view of the 
words ‘m money’ appearing in a. 17 (1) Canadian Bills of Exchange Act 
(Beviaed Statutes of Canada, 1927, ch. 27) Falconhridge, The haw of Banks 
and Banking (1929), p. 49S, also asserts that a negotiable instrument must be 
payable ‘in legal tender’, but be does irot mean to refer thereby to Canadian 
legal tender, hut to ‘legal tender inpayment of debts at the place of payment’. 
He therefore does not object to an instrument being expressed in a foreign 
currency ‘provided it does not say that it may or must be paid in any currency 
which is not legal tender at the place of payment’. He believes that while an 
instrument for 1,000 franca drawn in Baris and payable in Canada would be 
tregotiable, it could trot be expreaaed to be 'payable in. Erencb. money’ in 
Canada. It seems that inter alia this view is due to a failure to distinguish 
betw^ money of account end money of payroent (below, pp, 138 sqq.). 

* See Oliphsnt, ‘The Theory of Money in the Law of Commeroial Irrstm- 
meats’, 29 (1920) Tale L.J. 608, 619, 620, with ftatber references. This view is 
apparently not taken by tho Canadian Courts; Bt. /Stephen Branch Big, Oo, v. 
BUtth (1870), 2 Han. 139} Third National Bank of Ohicago v, Ooshg (1877), 
41 IT.O.B, 402 j Wallace v. Souther (1888-9), 16 S.O,B. 71, nor does it prevail in 
Hew York; Brown v. Perera, 182 App. Div. 922, 176 N.Y. Sapp. 215 (Hew 
York Supremo Court, Appellate Division, 1st Dept., 1618); see also Incitti v, 
pemtnte, 175 A, 908 (Court of Common Bleas, Bergen Cormty, 1933). 

* (1920) 36 T.L.B. 767. 
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a London, bank. At the hearing of the action by which the 
plaintiff sought to recover the money, the preliminary objection 
was taken that the instrument was not negotiable, it being 
alleged that it was not for a ‘sum certain in money’, because 
it did not indicate the rate of exchange alleged to be required 
according to s. 9 (1) (d). Bills of Exchange Act, 1882. Acton J, 
overruled the objeotion, taking the view that s. 9 (1) (d) did 
not require the indication of a rate of exchange, but merely 
permitted it by providing that, if such rate was indicated, the 
instrument is nevertheless for a sum certain within the mean- 
ing of the Act. But it does not appear to have been doubted 
that, apart froin the entirely distinct question whether the 
stipulated amount of French francs was a ‘sum certain’, it 
was a sum ‘in money’. Moreover, the provision of s. 9 (1) (d) 
relating to the certainty of the sum strongly supports the view 
that a sum of foreign currency is a sum ‘in money’. For the 
Act says the certainty of the sum is not impaired by the fact 
that it is required to be paid according to a rate of exchange. 
As there is no reason to assume that this merely refers to cases 
where the amount is primarily stated to be payable in pounds 
sterling, it follows that this provision is also applicable to oases 
where the amount is stated to be payable in foreign currency. 
This rule as to the certainty of the sum thus implies the mone- 
tary character of the promise to pay foreign currency. 

The view that the obligation to pay a sum of foreign money is 
a money obligation is almost generally recognized on the Conti- 
nent,^ but it has been most consistently upheld in Germany.® 
In Germany interesb is payable on outstanding debts even if 
their subject-matter is a sum of foreign money.® That a bill of 
exchange does not lose its character if it provides for payment 
in a foreign currency is undoubted. The following case is of 
particular interest. In December 1914 the defendant owed the 
plaintiff a sum of 56,000 odd Dutch florins. As the defendant 
did not pay, the plaintifr brought an action for 104,000 odd 
marks, i.e. the equivalent of the amount of Dutch money at 

^ See the aiithoie quoted above, p. 122, n. 8. 

® Sea generally Werner in Staudinger’a Konmenlar fum hUrgerlieken Qeae^ 
buoh, 8, 244, n. 1, and, e.g., Supreme Court, 24 Jan. 1921, JRQZ, 101, 312, 313. 

* Staub (-Qadow) Konmentar zum Randdageaetslnuih, e. 3C3. 2; Weiner in 
I>Uring6)^-HaoheabuTg’s Kommmtar zum SmdeUgeaetzbuiBh, e. 363. 2; but see 
Hamburg Court of Appeal, BaMaprachwng der OberlandesgeHchta, 44, 246. 
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the rate of exchange of the day. He obtained judgment, but 
when the mark amount was paid, the mark had depreciated 
and the plaintiff could not obtain the promised amount of 
Dutch florins in exchange for the sum recovered. Ho therefore 
brought a further action claiming 66,000 florins less the marks 
which he had received.^ The defendant contended that foreign 
money was a commodity the value of which the plaintiff had 
received by the first judgment so that the principle of res 
jvdicaia stopped the plaintiff from recovering again. The plain- 
tiff replied that he was entitled to claim payment of a sum of 
money, not delivery of a commodity, and that therefore his 
claim did not involve a repetition, but an extension of his claim 
which had hitherto only partly been pursued, and this was 
upheld by the Supreme Court on these grounds:® 

‘Undoubtedly foreign coins may in individual transactions assume 
the character of and be dealt in as commodities. As a matter of prin- 
ciple, however, they are not only in their own country but also for 
the purpose of international transactions, i.e. in foreign countries, 
means of payment, just as much as the coins of the domestic cur- 
rency, Tlie fact that there they do not always have the same value 
and the same purchasing power as in their country, but that they 
may be affected by fluctuations in the rate of ex^ange, does not 
deprive them of their character as means of payment. If the appel- 
lant were right, the exchange of goods against foreign money would 
not he a sale; hut a barter. Such a view would, however, be ure- 
concilahle with that of the trade, especially the international trade. 
The vendor who stipulates for payment in foreign money, does not 
regard himself as a creditor of goods, but of money, and he is indeed 
justified in doing so. . . . The plaintiff, too, does not claim goods, but 
payment of his debt in the stipulated currency,’ 

It is submitted that this reasoning is unanswerable, 

IV 

The question whether and how far parties are at liberty to 
provide in their contract for the payment of a sum of foreign 
money calls for a few observations only. 

The nominahstio principle, concerning the quantum of money 
to be paid, obviously does not affect the question whether a 
foreign ourrencgr may be chosen, and has in fact never been 

® questions relating to the neoesaity and manner of conversion aze dealt 
with below, pp. 280 sqq. “ JW. 1821, 22. 
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understood to do so. Nor is a stipulation to pay in foreign 
money in any way irreconcDable with ordinary legal tender 
legislation.^ This is so even in France® and certainly in this 
country, although we must note a scarcely comprehensible slip 
by Eomer L.J. (as he then was) in SocUtd Intercommunale 
Edge d’Mectriciti v. Feiat? The learned Lord Justice there 
quoted s. 6, Coinage Act, 1870, which requires a money obliga- 
tion to be made ‘according to the coins which are current and 
legal tender in pursuance of this Act, and not otherwise, imless 
the same be made, executed, entered into, done or had according 
to the currency of some British possession or some foreign 
state’,* and he then went on to say: 

‘Now it is clear from this section that a contract to pay a sum of 
money must be treated as a contract to pay it in coins of the United 
Hingdom and not otherwise though such a contract may be dis- 
charged in paper currency that is legal tender. Such a contract 
cannot, therefore, for instance, provide for payment in American 
dollars. . . 

Whatever may be said about the real meaning of s. 6, Coinage 
Act, 1870, and however obscure this meaning may be, the only 
point which, in view of the proviso, is not open to any doubt is 
that s. 6 does not prevent parties from providing for payment in 
foreign money. 

In France, however, such stipulations have been held to have 
been rendered invaM by the issue of inconvertible paper money. 
This point of view, falling in line with the unique French doc- 
trine which we have already had occasion to notice,® is based on 
the statutes exempting the Banque de France from converting 
their notes into gold; thus the Cour de Cassation said in the 
leading judgment:® 

‘ce texte a pour objet de garantir & ces biUets, dans la circulation 
mon6taire intdrieure, leur pleine valeur de monuaie 6quivalente d. 

^ Above, pp. 26 sqq. 

® Casa. Beq. 18 Nov. 1896, S. 1899, 1. 270 ; Degand, droit mt. iii (1929), 
art. ‘Change’, No. 28. 

* [1933] Oh. 884, 710, reversed on other grounds [1934] A.C. 161, 

* The full text is given above, p. 28, where the meaning of this section is 

discussed. ® Above, p. 108. 

" 17 May 1927, S. 1927, 1. 289. See also Cess. Beq. 31 Deo. 1028, S. 1030, 
1. 41; 27 March 1920, S. 1920, 1. 174; 27 March 1930, aunet, 1030, 306; 
Flaniol-Bipert, vii. No. 1172; Degand, dr, int, iii (1920), art. ‘Change’, 
No. 41 bis. 
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Tor et de Trapper d’une nullite d’ordre public touto stipulation obli- 
geont le d6biteur r6sidant en France ou en Alg^rie h, s’aoquitter en 
France ou en Alg6rie soit en or, soit en une monnaie autre que colie 
ayant coura force dans le pays ; d’ob il suit qu’en condamnant les 
consorts P41iasier du Besset residant en France, a. payer en monnaie 
anglaise Londres ou & Alger, au choix de I’Algiers Land and Ware- 
house Company Limited, les termes de loyer qui leur 6taient recla- 
mes, I’arrSt attaqufe a viol6 le texte cd-dessus vise . . 

Here again, only one exception is allowed, namely in case of a 
‘paiement intemationar.^ As in the case of protective clauses 
mentioned above, this doctrine has remained an isolated one.® 

The only method of invalidating stipulations providing for 
payment in a foreign currency is express legislation. Statutes 
relating to foreign exchange restrictions® often prohibit parties 
j&om incurring liabilities expressed in a foreign currency, and 
sometimes even provide for a compulsory conversion of foreign 
money obligations into domestic currency But although the 
stipulation of a foreign money obligation and the stipulation of 
a gold or similar clause aiming at protection against fluctuations 
of the domestic currency are often due to the same motives, the 
invalidity of a gold or similar clause does not necessarily involve 
the invalidity of foreign money obligations, or of protective 
clauses added to such foreign money obligations. Apart from 
questions relating to conftiot of laws, it depends on the inter- 
pretation of the individual enaotment whether the abolition of 
the gold clause involves the invalidity of a promise to pay 
foreign money.® 

^ Flamol-Bipert, vii, No. 1178; Segaud, I.o,, Nos. 89 sqq. 

9 It has not been adopted in Belgium: Cass. 80 May 1929, S. 1930, 4. 22 
and dnnet, 1831, 1192, nor in Italy or Greece; see dunet, 1921, 999; 1926, 
1087, 1089. 

* See above, p. 63. 

* This has, e.g., been done in Greece, where a Statute of 28 April 1932 pro- 
vides for the conversion of all foreign currency obligations into drachmas: see 
T4n6kid6s, dunet, 1933, 666, and the decisione in dunet, 1936, 684 sqq., 
1019 sqq. 

* In the United States of America the question was ventilated whether the 
Joint Besoluiion of Congress of 6 June 1933 providing that 'every obligation 
. . . shall be discharged upon payment, dollar for dollar, of any coin or oummoy 
which at the time of payment is legal tender for public and private debts’ 
involved the invalidity of promises to pay foreign money, if such promises, 
by way of multiple currency clauses, ware added to the promise to pay gold 
dollars. A correct view of the legal character of alternative promises {on whidh 
see’belOiw,p. 147) dearly ou^t to have resulted inanegaieve answer (see Nuss- 
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While it thus appears that, in the absence of special legisla- 
tion, parties are free to enter into contracts providing for pay- 
ment in foreign money, it must be pointed out that in particular 
connexions the use of domestic currency is very often required. 
In the United States of America it "was enacted in 1792 that 
‘the money of account of the United States shall he expressed 
in dollars or units, dimes or tenths, cents or himdredths, and 
mills or thousandths . . . and all proceedings in the courts shall 
he kept and had in conformity to this regulation’ Similarly 
the Canadian Currency Act, 1910,® provides that ‘all public 
accounts throughout Canada shall be kept in the currency of 
Canada, and in any statement as to money or money value, 
in any indictment or legal proceeding, the same shall be 
stated in such currency’. In other countries the use of the 
domestic currency is prescribed in a less general way. Thus 
it is sometimes provided that entries in the land register,® no- 
tarial acts,* shares and capital of a limited company,® balance 

baum, Pmnaylmnia L.R, 84. (1936), 569). This leaiilt was in. fact reached by 
the federal courts : McAdoo v. Southern Pctcifta Oo. (Federal Court of San. Fran- 
oiaoo), 10 F. Suppl. 963 and Hoaoh, The Bold Clause, ii. 4, rovoreed on other 
grounds 82 F. (2d) 121 ; Anglo-Continentale Treuhand A.B. v. St. Lome South- 
western R.R. Oo. (United States Circuit Court of Appeals), 81 F. (2d) 11, also 
in 36 (1936) B.I.J.I. 141 and Flesch, l.c. ii. 1, certiorari denied 298 U.S. 666. 
But the New York courts strongly tend to take the opposite view, at least 
where the holder is an American citizen or where he is an alien who did not 
acquire the bonds or coupons bona fide, but with the intent of evading the 
effects of the Joint Besolution : City Batik Farmers Trust Oo. v. Bethlehem Steel 
Oo, (1936), 244 App. Div. 634, 280 N.Y. Supp. 494 and Plesoh, l.c. i. 66 j 
Nederlandsehe Middenstandsbank v. Bethlehem Steel Oo., New York Law Jour- 
nal, 13 June 1936 end Flesch, l.c. ii. 51 ; Ariglo-Oorttmentale Treuhand A.B. v. 
Southern Paeifio Oo. (1936), 299 N.Y. Supp. 869. offd 261 App, Div. 803, 298 
N.Y, Supp. 181 ; Zdrioh Oenered Accident and JAMlity Insurance Oo. v. Lacka- 
wanna Steel Oo. (1037), 164 Mao. 498, 299 N.Y. Supp. 862. The view expressed 
in New York is most unsatisfactory and illogical, as it would necessitate the 
conclusion, apparently not drawn by the courts, that all foreign money obliga- 
tions have become void. 

* Bevised Statutes, a. 3663, U.S.OA. s. 371} Act of 2 April 1792, oh. 16, 
s. 20, 1 Statutes at Large, p. 260. 

* Bevised Statutes of Canada, 1927, ch. 40, s. 16 (1), 

’ Bermanyt Orundbuchordnung, s. 28; SwUeerlatidi ss. 783, 794, Zivil> 
gesetzbuoh; France: Flaniol-Bipert, xii. No. 740. 

* Belgium: Art. 3 of the Statute of 30 Deo. 1886, on which see Piret, No, 22. 
France: Art. 6 of the Statute of 4 July 1837 ; Art. 17 of the Statute of 16 March 
1803, on which see Hubreoht, p. 288; B4quignon, pp. 92 aqq. 

® Bermany : ss. 7, 8, Companies Aot of 80 J an. 1937 ; also in Austria, Esthonia, 
Sweden, Argentine: see Hallateia, Die Aktiengesekte der Begeimari, pp. 83, 86. 
It cannot be doubted that, though there does not exist a statutory provision, 
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sheets,’- must be expressed in the domestic currency, but it is 
remarkable that there does not seem to exist any such statutory 
provision in this country. 


V 

Wherever an obligation is validly expressed in a foreign cur- 
rency, it becomes necessary to have regard to a distinction of 
fundamental importance, viz. that between the mm&y of account^ 
and the money of payment. Its source is that fertile contrast 
between the substance of the obligation and the mode of per- 
formance which is generally recognized in connexion with pro- 
tective (especially gold) clauses,® and another aspect of which 
will here again provide a useful guiding principle.* 

The money of account is that currency in which an obligation 
is expressed, while the money of payment is the currency with 
which the obligation is to be discharged. 

If foreign money is the subject-matter of an obligation, the 
proper method of discharging it will prima facie be by paying 
to the creditor that foreign money which has been promised. 

tlie capital of a company incoipozated in England must be expressed in pounds 
sterling, and if authority is needed, it is supplied by the dictum of Lord Wright 
in Adelaide Eleotrio Sapply Oo. v. Prudential Aaeuranoe Oo,, [1934] A.C. 122, 
ISO : ‘As the appellant company was registered in England, it is clear -that its 
capital must be fixed in British sterling.’ 

^ Germany, s. 40, Commercial Code (this appUos oven where the books are 
kept in a foreign currency •• Supreme Einanoe Court, 30 March 1927, J fV, 1927, 
2326). In -the Adelaide case Lord Wright added to the words quoted in the 
preceding note that ‘similarly, all the returns and accounts required by tlie 
Companies Act must have been rendered and kept according to the same 
currency’. 

® Expression of Lord Tomlin in Adelaide Electric Supply Oo, v. Prudential 
Assurance Oo„ [1934] A.C. 122, 146. 

* Above, pp. 98 sqq. 

* In connexion -with foreign money obligations the distinction between 
'monnaie de compte’ or 'monnaie de oontrat’ and ‘monnaie de poiement’ has 
-with particular force been evolved in France, where it has repeatedly been 
recognized by the Cour de Cassation; see, e.g., Cass. Civ. 14 Jon. 1931 (Ville de 
Tokio), dunet, 1931, 126 with -the speech of the Attorney-General Paul Matter ; 
Casa. Civ. 6 June 1034 (Bst Lumi6re}, dunet, 1936, 90; Planiol-Ripert, -vii, 
Nos. 1190, 1191, 1193. Cass. Civ. 21 July 1936, dunet, 1937, 299 (Fapeteries 
Bergts) speaks of ‘monnaie de base’. See also Hubert’s note -to Cass, Beq. 
26 Jan. 1928, S. 1928, 1. 161. In Germany it is also us-ual to diSerentiate 
between ‘SchuldwShtung’ and ‘EahlungswShxung’: Nusabaum, Geld, p. 187; 
Mayer, Vadutaschidd, p. 78 ; but see Neumeyer, p. 182. The distinction is also 
recogmzed in BwitzerlanA} Pederal Tribvmal, 23 May 1928, Clunet, 1929, 497 
(Crddit Fonoier Franco-Canadien). 



FOREIGN MONEY OBLIGATIONS IN ENGLISH LAW 139 

In. otter words, the money of account will also be the money 
of payment. But this is not always and everywhere so. 

If goods are bought for ‘1000 U.S.A. dollars, payable in 
pounds sterling’, it is obvious that, while foreign money is the 
money of account and thus determines the measure of value or 
the scale of payment, the mode of payment is by handing to 
the creditor pounds sterling. This may be so even in the absence 
of an express provision requiring or allowing the debtor to effect 
the actual payment in pounds sterling.^ 

Conversely, although pounds sterling are the money of ac- 
coimt, foreign money may be the instrument of payment : ‘ £100 
payable in U.S.A. dollars’ or ‘£100 payable in U.S.A. dollars at 
the fixed rate of $6 per £l In this case the obligation, though 
referring to the domestic currency as money of account, is 
really a foreign money obligation in disguise.® 

It follows that two questions must be distinguished; the first 
concerns the determination of the money of account, i.e. of the 
subject-matter of the obligation or, to use the Latin phrase, of 
that money which is in obligatione (below, Chapter VI) ; secondly, 
it is necessary to ascertain the money of payment, i.e. the proper 
mode or instrument of payment or that money which is in 
solviione (below. Chapter VIII). If this distinction is not strictly 
adhered to, it may easily happen that a wrong decision is 
arrived at in an individual case. It may suffice to point out 
that according to the rules of private international law each 
question may be governed by a different law,® and that the 
quantum of the obligation is determined by the money of 
account, not by the money of payments. Thus a contract made 
in Geneva in 1936 (when 6 French francs were equal to 1 Swiss 
franc) may provide for the payment of 1,000 ‘francs’ in Paris 
in 1038 (when the rate of exchange is 8: 1) ; the decision of the 
question whether at maturity the creditor is entitled to 1,000 
or to 8,000 French francs depends on a clear separation of the 
stipulated money of account, which determines the quantum 
of the debt, from the money of payment, which is merely the 
instrument of payment. 

^ Bdow, TO. 246 8qq. 


^ See below, p. 140, n. 2, 
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VT 

The distinction between the money of account and the money 
of payment will also afford a useful guide in our discussion of 
the problem raised by foreign currency clauses. The forms of 
such clauses vary so much that it is difficult to find a way 
through the mass of factual material and judicial decisions. 
Moreover, the meaning of such clauses may greatly differ in 
individual cases, and it is therefore impossible to lay down rules 
of universal application. It miwt suffice to state the governing 
considerations in a somewhat cursory manner.^ 

1. It has already been explained in the preceding section that 
the simple promise to pay £100 (domestic money obligation) or 
to pay 100 XJ.S.A. dollars (foreign money obligation) may be- 
come more complicated by a separation of money of account 
and money of payment. If the promise reads ‘to pay £100 
payable in dollars’ or ‘to pay $100 in poimds sterling’ the 
money of account, determining the quantum of the debt, and 
the money of the payment, determining the mode of payment, 
are different; the creditor is entitled to be paid in dollars or 
pounds only, but the amount depends on the value of the 
stipulated money of account. 

This uncertainty as to the amount eventually payable is 
avoided if the parties not only agree upon a separation of money 
of account and money of payment, but also stipulate a rate of 
exchange on the basis of which the former is to be converted 
into the latter: ‘£100 payable in dollars, at the rate of exchange 
of $6 to £1’ or ‘$600 payable in pounds sterling at the rate of 
exchange of £1 to $5 In these cases it is clear that it is in fact 
an amount of $600 or, in the second case, of £100 which is 
exclusively payable, and there exists therefore either a foreign 
money or a domestic money obligation in disguise.® 

^ It is clear that in the case of a conflict of laws the construction of such 
clauses depends on the proper law of the obligation. 

‘ See above, pp. 138, 130. That under suoh ciroumstanoes there exists a 
foreign money obligation was repeatedly decided by the German Supreme 
Court in connexion with mark loans stated to bo repayable in Swiss flcancs or 
Xhitdh guilders at a fixed rate: 27 June 1923, JW. 1024, 173; 25 May 1927, 
JW. 1927, 1829 } 2 ^eb. 1928, JW. 1928, 1886 ; 4 July 1929, JW, 1929, 2709. 
The Supreme Court even held that a mark loan which was stated to be repay- 
able at the rate of 123 Swiss flcancs per 100 reichsmark, but which was not 
stated to be repayable in Swiss &anos, was an obligation to pay Swiss money: 
29 Kov. 1920, JW. 1921, 231. Thou^ the decision has been approved, e.g. by 



FOEEIGN MONEY OBLIGATIONS IN ENGLISH LAW 141 

2. The legal position becomes less clear, if the promise does 
not contain the -words ‘in doUars’, but simply reads ‘£100 pay- 
able at the rate of exchange of $6 to £1 The absence of the 
words ‘in dollars’ cannot be entirely overlooked. As a general 
rule one should be reluctant to treat the obligation as a mere 
foreign money obligation in disguise, i.o. as a mere promise to 
pay $600, although the parties have abstained from expressing 
their intention to make dollars both the money of account and 
the money of payment ; it is preferable to assimilate the clause 
to the type of clause to be discussed in the follo-wing paragraph 
(3). On the other hand, there may be cases where it can fairly 
be assumed that a payment ‘m dollars’ was -within the con- 
templation of the parties and that they therefore agreed upon the 
payment of a fixed sum of $500, not of a variable sum of pounds 
sterling. Such circumstances existed in a case decided by the 
Supreme Court of Pennsylvania.^ A bill of lading provided for 
a specified freight to be payable in pounds sterling, but con- 
tained the clause ‘freight, if payable at destination [Phila- 
delphia], to be at the rate of exchange of $4,866’. In view of 
the fact that payment in Philadelphia was envisaged, the court 
held that the freight was payable in doUars, the amount of 
which was to be ascertained by the agreed, not the current, 
rate of exchange. 

3. This last case suggests the great difficulties raised by the 
necessity of distinguishing a domestic or foreign money obliga- 
tion in disguise from another group of cases in which the promise 
reads,® to pay £100 ‘£1 being equal to $6’ or ‘£1 = $5’. Con- 
versely, the promise may be to pay $600, ‘ $6 being equal -to 
£1’, and so forth. In such circumstances the question arises 

Husebaum, QeU, p- 206 and Breit in Dfirmger-Haohenbnrg, Kommentar sum 
Banddsgeaelzhtdt, iv. 766, it is Bubxnitted that there did not exist a foreign 
money obligation, but a foreign currency clause added to the promise to pay 
mark, and that the oass belonged to the group presently to be discussed in the 
text. 

^ Prnnaylmnia Baihvay Oo, v. Gameron (1024), 280 Pa. 468, 124 A. 638. 

* In very exceptional circumstances it may be possible to read such a danse 
into a contract : Thus it -vros held in Belgium that a clause ‘ 1,26 fis. for 1 mark ’ 
•was to be read into the borrower’s promise to repay a mark loan (Cass. 
26 Peb, 1926, Clunet, 1920, 606= Fasiensie Beige, 1926, 1. 167). See also 
French Cass. Eeq^. 10 March 1925, CSnnet, 1920, 70 (Banque Internationale de 
Luxembourg c. Ville de Sedan). But the Gorman. Supreme Court declined to 
read the clause ‘4,20 BM. being equal -to SI' iUto a promise to pay doUarst 
16 Match 1937, RGZ. 164, 187 j similarly 7 Fob. 1938, JW. 1938, 1109. 
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whether there exists a separation of money of accoimt and 
money of payment or whether the fixed sum of pounds or 
dollars is both the money of account and the money of pay- 
ment, the clause having merely the effect of providing for a 
measurement of value or a measuring rod. If the former view 
is right, these clauses would really belong to the first group of 
cases. The debtor who has promised to pay ‘flOO, £1 being 
equal to $6’, would have to pay $600 and would have con- 
tracted a foreign money obligation in disguise.^ If the latter 
alternative is to be adopted, the debtor would have to pay 
pounds sterling, hut so many pounds sterling as correspond to 
the fixed relation indicated by the clause. Thus, if the pound 
sterling, as a result, for instance, of its removal &om the gold 
standard, went down to a rate of £1 to $4, or if, owing to an 
increase of the gold content of the dollar, the rate of exchange 
of the dollar went up to £1 to $4, the creditor would contend 
that the clause justified him in demanding so many pounds as 
correspond to the fixed relation of £1 to $6 or as would enable 
him to buy $600, and he would claim payment of £126, while 
the debtor would rely on the fact that Ms debt was fixed at 
£100. On the other hand, if it is assumed that the pound ster- 
ling appreciates or the doUar depreciates to a rate of £1 to $6, 
the debtor would put forward the construction that the dollar 
was used as a measure of value and that his liability was con- 
fined to £83 6a. Sd. 

In most oases, it is submitted, it is clearly impossible to put 
these clauses on the same level as the entirely different clause 
to pay ‘ £100 in dollars at the rate of exchange $5 to £l Where 
there is not only a rate of exchange fixed by the parties, but 
also the expressed term that the obhgation is to be actually 
paid ‘in dollars’, it is clear that in truth the subject-matter of 
the obligation is the simple promise to pay $600, and there is 
consequently no ambiguity and, therefore, no room for con- 
struction. But if the clause reads ‘£1 being equal to $6’, it 
would appear that the parties have agreed upon a definition 
dause, though it remains uncertain what it was that they in- 

^ The following diBoussion. will disregard the converse case of a promise 'to 
pay $100, $6 being equal to £1 ’. In this case the question arises whether there 
exists a foreign money obligation or a domestio monoy obligation in disguise. 
Its eolation d^ends on the same considerations as those applying to the case 
discussed in the text. 
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tended to define. They cannot be said to have agreed upon the 
payment of a liquidated sum of dollars, there being no indica- 
tion that the money of payment was to be dollars. Nor can 
they be said to have agreed upon the payment of a liquidated 
sum of £100, for, if they had, the clause would be superfluous. 
It is therefore submitted that the clause ‘ £1 = $6 ’ or ‘ £1 being 
equal to $5’ is diSerent from the clause ‘payable m dollars at 
the rate of exchange of $6 to £1 ’. 

Where it thus appears that the foreign currency clause serves 
merely as a measure of value and does not affect the money of 
account or the money of payment, the question remains whether 
it has the character of an absolute or a relative measure of value. 
If it is an absolute measure of value, the solutions given in the 
examples mentioned above are right. Sometimes the debtor 
would have to pay £126, sometimes he would have to pay 
£83 65. 8(2., and the stipulated sum of £100 would only be pay- 
able if the exchange ratio between the two currencies remained 
stable. In most cases, however, such a view wiU not do justice 
to the properly interpreted intention of the parties. The prin- 
ciples applicable to the construction of a gold clause shoulii not 
be lost sight of in the present coimexion: it is essential to deter- 
mine the real purpose of the clause^ and to have in mind the 
rule that ‘it is fundamental that the terms of a contract qualify- 
ing the promise are not to be rejected as superfluous It would 
appear that in most cases the purpose of these clauses wiU be 
the same as that aimed at by gold clauses, namely, ‘to protect 
one of the contracting parties against a depreciation of the cur- 
rency’.® If parties add the words ‘£1 being equal to $6’ to a 
promise to pay £100, this wfll generally be due to the fear that 
the potmd sterling wfll depreciate, and, accordingly, to the 
wish to protect the creditor against the effects of such deprecia- 
tion. This being so, the clause, unless it is in fact meant as an 
absolute measure of value, should not affect the quantum of the 

See Feist v. Soditi Intereommiinale Beige d'Meelrioiti, [1034] A.C. 161, 172 
per Lord Xtusaell. See also the Canadian oaao mentioned below, p. 1 49, n. 3, 
and the dictum on pp. 149, 160. 

* Permanent Court of International Justice, Case of Serbian Loans, Colleo- 
tion of Judgments 1928-30, Judgment Kb. 14, p. 82, as approved of in Feist's, 
ease (above, n. 1). 

* TM King v. IntemaiiontA Trustee for the Protection of Bondholders A.ff., 
[1937] A.C. 600, at p. 660 per Lord Bussell. 
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obligation if, omng to an increase of the gold content of the 
dollar, the rate of exchange of the dollar should go up to £1 to 
$4 ; for if the clause was applied to such a case, not expected 
by the parties, it would mean that the creditor would receive 
more in ‘real value ’ than he had contracted for. Nor should the 
clause come into operation if it is the pound sterling which 
appreciates to a ratio of f 1 to $6 j the debtor will generally be 
unable to satisfy the creditor by the payment of £83 6s. 8d., 
since the altered rate of exchange was contrary to the expecta- 
tions of the parties and to the purpose of the clause, which 
usually is the protection of the creditor, not of the debtor, so 
that the insertion of the fixed sum of £100 has the character of 
a minimum figure. Einally, if it is the dollar which depreciates 
to a rate of £1 to $6, the quantum of the debt should not be 
affected ; since the clause does not provide an absolute measure 
of value, but is intended as a protection to the creditor against 
a depreciation of the stipulated currency, he. pounds, the debtor 
should not be allowed to discharge his debt by a payment of 
less than £100. This construction has recently been favoured in 
continental countries. After the German infiation it became a 
widespread practice to secure a Reichs- or Goldmark debt by 
inserting the clause ‘1 Reichsmark (or 1 Goldmark) equal to 

U.S.A. dolfl.’ The German Supreme Court held that, in view 
of the Germany currency experiences, it was the intention of 
the parties and the purpose of the clause to protect the creditor 
against a depreciation of the sum of German money promised 
to be paid by the debtor, that the dollar was therefore not an 
absolute measure of value, and that it was the gold dollar, not 
the currency dollar, which was referred to when it was equi- 
parated to a Goldmark which in fact did not exist, the result 
being that the debtor had to pay the fixed sum of German 
money as a minimum sum.^ Similar oases arose in other coun- 
tries and the same result has been arrived at in Sweden® and 

^ See peatioulaily 22 Oot. 1936, RQZ. 162, 166 and idle immeroiiB deoisions 
referred to th^m, one of whioh is translated by f lesoh. The Gold OUme, i. 97. 
la addition see: U Deo. 1933, JPRspr. 1934, So. 88 ; 24 Sept. 1934, JW. 1034, 
3198; 23 Oot. 1934, IPRspr, 1934> Ko. 90. The principle is best explained in 
S.QZ. 146, 1 sg.q., S (14 Deo. 1934} and 148, 42 sqq., 44 (6 Jtdy 1936) = 

Olunet, 1936, 412. On these deoisions see Stoeber, Niemeyere Zeitsah/nfi fwr 
intermdoruiles Setdit, 62 (1938}, 240, and the material there collected. 

» SvqMPeme Goort, 33 (1986), p. 278 (27 April 1986). 
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(after some hesitation) in Belgium^ and Czechoslovakia,® while 
in Italy® the dollar was regarded as an absolute measure of 
valueA 

It thus appears that generally the clause will only have its 
fuU effect if the pound sterling depreciates to a rate of, say, £1 
to $4. This is the case against which the parties must have 
primarily intended to protect the creditor. In the example 
given above the creditor should therefore be entitled to demand 
payment of £125. But, curiously enough, in these very circum- 
stances English courts refused to give effect to the clause.® The 
decision of the House of Lords in Howard Hovdder db Partner 
Ltd, V. Union Marine Insurance Co.® related to a case where the 
plaintiffs had effected on behalf of American principals a pohoy 
of marine insurance with the defendants in respect of cargo to 
be conveyed from the West Indies to Canada. The cargo was 
valued at $108,000 and was insured for an aggregate sum of 
£26,026. The policy contained the clause, added at the request 
of the plaintiffs after the conclusion of the contract: ‘Claims if 
any to pay at the rate of 4.15 dole, to 1 pound sterling. ’ A total 

aeo Siret, pp. 2B6-64, with reference to the deoiBions. See also Dubois- 
davier Clunet 1938, 730; some of the deoisions ■will be found in Clunet 1933, 
722, 724, 728, and .Reu. dr. banc. 1932, 377 and 463. 

* Supreme Ciourt, 22 Oct. 1937, Zeitsi^iriftfur OaleitropaiBchesIlecht, 4 (1938), 
407, with note by Hoohberger; but see the earlier decision 27 Nov. 1936, Zeii- 
gchtiftfur OslmropaAaohea Betiit, 3 (1937), 664. 

* Cass. 1 Jan. 1936, Riv, (Mr. oom. 34 (1936), 386, -with note by Qrasaetti; but 
see in the opposite sense Milan Court of Appeal, 19 July 1934, Foro Lomh. 
1934, 660, ^cussed in BcAdaZ. 1936, 201. 

■* In Ottoman Bank v. Noeoalopoulos, [1934] A.C. 364, Ottoman Bank v. 
Ohaharvm (No. 2), [1938] A.C. 260, and Sforza v. Ottoman Bank, ibid., p. 282, 
the Pri-Ty Council dealt ’with the plaintiSs’ contention that a gold clause -was 
impUediy added to a promise to pay a sum of Turkish pounds. It has been 
stated above that the actions were misconceived ; in ■tmth, it was a foreign 
cuiienoy clause of the type described in the text (‘110 Turkish pounds equal 
to 100 Cyprus pounds’) which -was attached to the promise to pay Turkish 
pounds. See pp. 96 sqq. 

* Where bonds contained the clause 1,000 mark = 1,240 fts. the Ceiman 
Supreme Court originally held that German holders oould only claim the 
stipulated sums of market 21 Bee. 1926, JW. 1926, 1320. But in a subsequent 
decision it was held that even German holdera oould claim payment in Swiss 
Aanos or their equivalent in reichsmarks: 1 July 1926, JW. 1926, 2676. 3'or 
the reasons mentioned in the text the result reached in the latar decision is 
oorreot; hut -the reason propounded by Nussha'um in a note to -the previous 
deoision and accepted by the Supreme Court -that there existed on ‘option da 
change’ can hardly find approv^ See below, p, 149, n. 2. 

« (1922), 10 U. L.B,. 627. 
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loss having occurred and the pound sterling having depreciated, 
the plaintiSs claimed £2,886 in excess of £26,026 to enable them 
to obtain $108,000. Bailhaohe J. dismissed tho action,’^ and his 
order was confirmed by a majority of the Court of Appeal 
(Bankes and Warrington L.JJ.), AtMn L. J. dissenting,® and by 
a rmanimous House of Lords (Lords Buckmaster, Dunedin, 
Atkinson, Sumner, and Parmoor). The opinions delivered rest 
on two grounds : in the first place, it was considered that if the 
plaintiffs’ claim was dismissed, i.e. if the clause was disregarded 
in connexion with the claim for the principal sum of £26,026 
due in respect of a total loss, the clause would nevertheless not 
be deprived of aU meaning, since certain cases could be imagined 
in which clauns for damages expressed in dollars would arise 
which would have to be converted into pounds sterling at the 
stipulated rate. Secondly, it was emphasized that ‘this is a 
sterling policy and it appears to me impossible to give to these 
latter words a meaning which would produce the effect of chang- 
ing the whole nature of the policy by converting it into a doUM 
policy’.® As in the circumstances the insertion of the clause was 
probably due to the desire to protect the plaintiffs’ principals 
against a depreciation of the pound sterling, the decision is not 
entirely satisfactory and one may weU understand the fact that 
Atkin L.J. (as he then was) dissented and that the decision of the 
House of Lords was not followed in the United States.* The 
decision cannot be regarded as laying down any general rule, 
because, since Feist’ a ease was decided in 1034,® greater emphasis 
has to be placed on the purpose of the clause, and also because the 
decision rested to a considerable extent on the fact that in the 
particular case it was possible to disregard the clause without ren- 
dering it thereby devoid of any moaning at aU. Two similaT oases* 

1 (1920). S Ll. L.B. 48. ® (1921), 6 LI. L.R. 661. 

’ At p. 628 per Lord Atkinson. 

^ Marine Insurance Oo. v. J. Craig McLanahan (1923), 290 !F. 686; 1928 
Ameiioan Maritime Oaaes 764 and in Asti, du droit maritime eonvpard, 4 (1923), 
269 (Appeal Court, 4tli Circuit), affirming 283 F. 240 (1922). 

‘ [1934] A.0. 161, 

* Paulsen tb Carr v. Massey (1919), 1 U, L.R. 497, wliere a charterer of a 
ship had to pay a monthly hire of £4,068 16s., there being later in the oharier- 
party the olause: 'rate of exchange not being below 17 hrouers to the £’. 
Bailhaohe J. held that this clause did not aifeot the amounts of British money 
owed in reject of hire, apparently because it was held to refer to other olaims 
pnder the eontiaot. Sm also Moyal Commission on Wheat Supplies v, BwUoeh 



rOEEIGN MONEY OBLIGATIONS IN ENGLISH LAW 147 

which have come before the English courts do not throw much 
fresh light on the problem.^ 


vn 

A foreign money obligation may also take the form of an 
alternative promise (‘option de change’, option of payment);* 
‘£100 or 600 U.S.A. dola.’, ‘10,000 Erench francs or 600 U.S.A. 
dols.’. The promise to pay dollars in the first case and both 
promises in the second case are foreign money obligations of a 
kind which is often to be found in international transactions, 
especially in loan agreements, where it is intended to safeguard 
one of the parties against fluctuations of monetary value by 
givit^ an option of choosing between two or more currencies. 
Such alternative promises are often coupled with the stipula- 
tion of corresponding alternative places of payment: ‘£100 in 
London or 600 U,S.A. dols. in New York or 10,000 French 

Bros. (1922), 13 LI. L.R. 418 (C.A.): ‘rate of exchange . . . fixed at sh. l/SJ to 
the rupeo ; fluctuations being at buyers’ account.’ 

^ Beference should be made to two interesting Ftenck oases: The Cour de 
Bordeaux, 23 March 1921, Clunot, 1921, 667, dealt with a case where invoices 
were expressed in French francs, hut contained clauses to the efiect that pay- 
ment was to be made in sterling at the rate of 25 &s. per £. It was contonded 
by the plaintifEs ‘que C, (defendant) doit leur lemettre & Londres autant de 
fois une livre sterling que les faotures contierment de fois 26 frs. tandis que C. 
pretend qu'il lui sufAt de remettre h Harsden & Himter autant de fois 26 frs. 
qu’il leur deyra de hvies sterling, ou bien la somme correspondante de francs 
en livres au cours du Jour’, The court gave judgment for the plaintifEs for 
£2,689 3a. 4d,., but it explained that if at the time of the payment the rate of 
exchange for pounds was loss than 26 iis,, the profit would have been the 
defendant’s. The second cose is a decision of Oass. Civ. 2 Boy. 1932, Clunet, 
1033, 1197 (Sooidtd des Music-Halls Parisians v. Victoria Palace Ltd.). The 
subsenber of bonds denominated in francs was promised that his money would 
be repaid at the rate of 26 frs. per pound sterling. The French franc fell in 
terms of pound sterling, but the debtor was held liable to repay ‘autant de 
livres sterling par obligation de 6,000 francs qu’il y a de fois 25 frs. dans 
6,000 frs. o’est & dire 200 livres’. See also Cass. Civ. 6 Bsc. 1027, S. 1928, 
1. 138. The Court of Appeal of the Mixed Tribunal in Egypt aad. to deal with, 
a case where a borrower had promised to repay '67401,16 Frs. soit P.T. 
260,000, au cours dir change de Paris’. It was held that ho was hound to repay 
not French francs, but ‘le franc, vingti6me portie du louis d’or tei qu’il a 6t6 
tariff en Egypte et adopts par les Codes Mixtes, soit P.T. 3.8676, puisque o’est 
sur cette base que, dans I'Aote m6me, les francs ont 614 oonverbis en piastres’ i 
19 May 1027, Clunet, 1028, 766 (re Marquis de la Celle). 

* See geneielly Nussbaum, ‘Multiple Currency and Index Clauses’, Petm- 
ayhiania L,B. 84 (1036), 560; Seignol, L'Option de change et Voptian de place 
(Paris, 1036). 
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francs in Paris ’A The essential feature of such promises lies in 
the fact that the subject-matter of the obligation, i.e. the money 
of account, itself varies. The alternative promises, whether or 
not they are coupled with alternative places of pa 3 mient, are 
'entirely independent ; each provides for the payment of a parti- 
cular sum in a particular place in a particular way’.® The 
optional currencies are ‘on the same level’, and none of them 
is merely superadded; there is also ‘only one payment, single 
and indivisible, which takes place, once for all, at the place and 
in the currency selected’.® 

The alternative character of an option of payment usually 
relates to the stipulation of several moneys of aoooimt. But some- 
times alternative moneys of payment are promised.* An example 

^ Very often the promiee reads ‘£100 in London or in New York at the fixed 
rate of exchange of SS to £1 or in Paris at the fixed rate of 100 Pronch francs 
to £1’. In this case there also exists an option of payment and not only an 
option of place, on which see below, p. 150. Por the stipulation of a fixed rate 
of exchange has the eSect that in New York or Paris the debtor owes a fixed 
sum of dollars or francs so that the amount payable in these places is indepen- 
dent of tho rate of exchange for sterling current at the date of payment. There 
thus exist dollar or franc debts in disguise in the sense mentioned above, p. 139. 
The following discussion in the text shows that there exists no ‘option de 
change’ if the promise simply reads *£100 in London or in New York in dollars’ 
or *£100 in London or in New York at the current rate of exchange’. 

* InlemaUanal Trustee for fta Protection of Bondholders A.G. v. The King, 
[1936] 3 All B.R. 407, 431 per Lord Wright. 

* Mkokana Oorporcuion Ltd- v. Inland Revenue Oorrmiseionera, [1037] 1 N.B. 
738, 806 per Lord Wright. The House of Lords reversed the decision; [1938] 
A.C. 380. But the opinions delivered rest on grounds which do not afiect 
the correctness of Lord Wright’s words relating to the character of multiple 
oorxenoy clauses. Lords Atkin and Thonkarton, it is true, spoke of the 'primary 
obligation' to pay in sterling (pp. 389, 391}, but this remark was clearly con- 
fined to the partioidar question of the law of income tax with which, they were 
concerned and which was discussed above, p. 128. It follows from the view 
expressed in the text that the alternative promises are not interchangeable, 
eacli currenoy can only be demanded at the designated place in the respective 
country. In the same sense see, e.g„ Banish Supreme Court, 17 Beo. 1925, JW, 
1926, 2030. 

^ In continental law this case is called a faesdtaa dltemativa. See Cermon 
Supreme Court, 17 Hareh 1932, RSZ. 136, 127. While in the case of an option 
of payment in the usual technical sense there exist two or more nocneys of 
ewoount, in the case of a faoxdtaa altematim there exists only one money of 
account, but more than one money of payment. As regards the distinotlon in 
general, see Werner in Staudinger’s Kommentar zum burgerliehen Oesetiibuoh, 
ii (1), p. 190; Planiol-Bipsrt, vii. Nos. 1052, 1063. Brobably the remarkable 
decision of the Qeimon Supreme Court of 28 Nov, 1928, IPRapr, 1929, No. 107, 
is to he explained by the distinction between option of paynoent oaAfacuUaa 
altemativa. 
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is to be found in tbe American case of Booth & Co. v. Canadian 
Govefmnenf where a bill of lading contained the clause : 

‘Freight for the said goods to bo paid in oash at the rate of sh. 86/- 
per ton payable in port of delivery, in British sterling or equivalent, 
rate of exchange to be calculated on current rate at date of steamer’s 
arrival at loading port.’ 

Here there was one money of account, namely sterling, but there 
were alternative moneys of payment, namely sterling or dollars, 
and it was held that the consignee had the option of paying 
in dollars or sterling and that the amount of sterling payable 
after England had gone oH the gold standard need not equal in 
value the dollars which would have been payable had the con- 
signee elected to pay dollars. 

Whether there exist independent alternative promises in the 
sense mentioned above is sometimes doubtful.® Some of the 
difficulties ate well exemplified by two Canadian oases. In 
Brown v. Alberta di Great Waterways BaUway Co? bonds issued 
by the defendant company contained the words ‘to pay the 
sum of $1,000 of lawful money of Canada at the Counting House 
of J. P. Morgan & Co. in the City of London, England; the 
principal and interest shall be payable there at the fixed rate 
of exchange of $4.86f for the pound sterling*. The coupons 
repeated these words, although there was no amount specified 
in the text of the coupons ; but on the margin there was the 
clause; ‘$26 or £5 2a. 9d.’. The question arose whether the 
holder was entitled to demand for each coupon 26 Canadian 
dollars in London or whether the defendant company could 
satisfy each coupon by the payment of £5 2s. 9d. which at the 
time were less than 25 Canadian dollars. The court rejected 
the idea that there was an option of payment and upheld 
the defendants’ point of view, since otherwise the provisions 
relating to the i^ed rate of exchange would have been dis- 
regarded; the court added: 

‘The lenders were the ones to impose the terms on borrowers. 
They . . . desired to protect themselves against any change to their 

^ [1983] A.M.O. 399 (C.C.A. 2d. 1983). 

* The ptomiee to pay at the rate of '£l = $6’ oontains a foreign ourreney 
clause in tbe sense discussed above, pp. 141 Bq.q., but there exists no option of 
payment. 

* (1921) 69 P.L.B. 620 (Alberta Supreme Court App. Div.). 
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dfitriment by providing that thoy should receive back exactly as 
many pounds sterling as they advanced and that in the meantime 
they should receive in their own currency exactly 6% interest.’ 

In Eoyal Trust Co. v. Oak Bay^ there was a promise to pay ‘ $600 
of lawful money of the Dominion of Canada or £102 14s. lOd., 
its sterling equivalent, at the rate of $4.86| to the one pound 
sterling’. The plaintiff demanded payment of £102 14s. lOd. 
which at the time had a greater value than $600, but the court 
held that the defendants’ hability was confined to $600. The 
judgments are not very satisfactory, but the case was a difficult 
one, since the addition of a fixed rate of exchange to the promise 
to pay a fixed sum of sterling made it doubtful whether there 
was an option of payment. 

The mutual independence of alternative promises each of 
which provides for the payment of a fixed sum of money is the 
feature which distinguishes an option of payment from the case 
where it is not the promise of payment, but merely the place 
of payment which is alternative (‘option de place’, option of 
place): *£100 payable in London, New York, or Paris’. While 
in the former case there exist alternative promises to pay fixed 
sums in the respective curreneieB, in an option of place there 
exists only one promise to pay one sum expressed in one par- 
tioular currency, but dischargeable in various places; in the 
absence of a stipulation fixing the rate of conversion, the amount 
of the money of payment which may be claimed at each desig- 
nated place of payment depends on the value, as determined by 
the rate of exchange, of that single money of account.® 

The distinction is thus clear and simple and should be strictly 
adhered to. But it is comprehensible that bondholders have 
sometimes attempted to transform an option of place into on 
option of payment. Such an attempt was rejected by the 

^ (1084) 4 D.L.K. 697 (British Columbia Supreme Court), 

‘ The essenoe of aa option of place was well explained by the Permanent 
Court of Ihtemational Justice at The Hague in’the case of the Serbian Loons 
(Judgment Ho. 14, Collection of Judgments 1928-30, at p. 35) when it was 
said: ‘The mere provision for payment in the plaoes named at the rate of 
exchange on Paris oannot a&ect the amount due: it must in fact be ootustrued 
in the light of the principal stipulation whibh is for payment at gold value. 
That provision is plainly, not for the purpose of altering the amount agreed to 
be paid, but for the placing of the equivalent of that amount aooording to bank- 
ing praoiioe at the command of the bondholder in the foreign money in the 
d^gnaied cities.’ 
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Ontario Supreme Court.^ A coupon contained the promise to 
pay 12-60 francs in Paris, Brussels, or Toronto as interest on 
bonds issued by the defendant company. The bonds were headed 
by the words ‘3-6 million pounds = 88,060,000 francs’, but the 
court refused to construe this clause ‘as a representation or 
promise that the holders of the French bonds (or detached 
coupons) should have the option of being paid in pounds’.® 
Similar attempts were made in France, where the courts at one 
time took a rather liberal view, but where now the stricter 
tendency begins to prevail.®'^ 

From the option of place there must be distinguished the 
option of coUection:® ‘flOO payable in London and collectible 

^ Derwa v. Sio de Janeiro Ttamway db Power Oo. (1928) 4 D.L.R. 642. 

“ pp. 664 sqq., 660. 

° The Btaiting-point of the modem development is the case concerning the 
bonds issued by the Banco B1 Hogar Argentine (Cass. Civ. 17 July 1029, 
dunet, 1929, 1076) whore there obviously was an ‘option de change'. A re- 
markable extension is to be found in the next case, concerning the bonds of 
the Credit Boncier Branco-Canadien: Cass. Civ. 3 June 1930, Clunet 1931, 
103, with the important arguments of the Attorney -Qeneral Paul Matter; a 
bond expressed in francs, but payable in Paris in francs, in Geneva in francs, 
in London and other places at the current rate of exchange, was held to give 
the holder an ‘option de change’ in Geneva. But later decisions on very similar 
facts take a much stricter view: Cass. Civ. 21 Deo. 1932, Clunet, 1933, 1201 
(Chemin de fer de Bosario k Puerto-Belgrano) ; Cass. Civ. 5 June 1034, Clunet, 
1936, 90 (Est Lumikre); Cass. Civ. 17 July 1936, Clunet, 1936, 880 (Brasseries 
Sochaux) j Cass. Civ. 21 July 1936, Clunet, 1937, 299 (Popeteries Bergks) ; Cass. 
Beq. 24 Feb. 1937, Gaz. Pol. 1937, 1. 880 = Clunet, 1937, 766 (Credit Fonoier 
Franco-Canadien). Reference should be made to Planiol-Bipert, vii, no, 1194, 
where it is well said: 'Mais I’option de place n’entraine pas par elle-miime 
option de change. Si rinstrument mon6taire offert au prSteur varie dans son 
genre suivant le lieu de paiement, il ne varie pas quant k la valeur reelle qui 
lui est remise: le montont du versement demeure identique en tons lieux, son 
expression seule di&kre.* If there does not exist an ‘option de change’, but 
merely an obligation stipulated in francs and payable in France and Switzer- 
land a further and difleront problem arises, namely, to determine whether the 
money of account was French or Swiss; as to this question and the decisions 
relating thereto see below, pp. 162 sqq. The Court of Appeal of the Mixed 
Tribunal in Egypt declined to regard as an ‘option de change’ the xtromise to 
pay francs ‘payable k Paris en monnaie fran^aise, ainsi qu’en Bgypte, k 
Londres, Bkle, Genkve, Amsterdam et Bruxelles, au cours du change k vue sur 
Paris': 29 Doc. 1927, Clunet 1928, 769 (re Land Bank of Egypt), 

^ For a Dutch case where the plaintiil, a Belgian Bub|eot, sold to the defen- 
dant, a Dutch subject, real estate situate in Holland for ' 32500 frs. or 16,600 
guilders in Dutch money’, and where the court tBsregarded the altarnative 
promise, see Cotut of Appeal at The Hague, 8 June 1931, Weekblad 12338 
and Hederlandsche Jurisprudentie, 1631, 1499. 

* For such cases see Kussbaum, 44 (1934) FetZe L,J, 63 ; Babel, BabelaZ, 10 
(1936), 492, 498; Hamel, NouveBe Bevue de Jroit waemathnalprici, 1937, 409. 
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in Amsterdam, Paris, or New York’. In this case there exists 
only one place of payment which is in London, bnt in order to 
facilitate a reoorery, places in foreign countries are appointed 
where payment may be demanded.^ The legal importance of 
the distinction between an option of payment and an option of 
coHeoiion is slight. In neither case is the creditor entitled to 
anything other 'than the fixed sum of the money of account, 
e.g. £100, and in both cases the amount of local money which 
is to be paid to him, for example in Paris, depends on the rate 
of exchange between the two currencies. 

Whether there exists an option of payment or an option of 
place or an option of collection, in most cases it is the creditor’s 
protection or convenience which the parties had in view when 
they stipulated the option, and it wifi, therefore generally be 
the creditor’s right to exercise it. This is well recognized on the 
Continent,® and cannot be different in this country. Where the 
creditor has to take the first step by presenting his dividend 
warrant or bond, the principle that prima facie the election is in 
the person who has to do the first act® will apply without diffi- 
culties. Even where no such presentation is required, the pur- 
pose of the option wfil usually indicate that it is to be exercised 
by the creditor.* 

1 As to the distmotion between ‘plaoe of pajanont’ and ‘place of ooUectiou’ 
in general, see bdow, p. 163. 

^ This was achieved slthongh the codes contain prima facie rules to the 
eSect that the debtor has the right of election: Art. 1190, BVenohCode Civil; 
s. 262, Qennaa Civil Code; Art. 72, Swiss Obligationemecht. As to France 
see, e.g., Cass. Beq. 17 July 1029, Clunet, 1929, 1076 (Bonoo el Bogor 
Argentino}; Planiol-Bipert, vii, Bo. 1192; Begand, Bip, dv. itUemationdl, iii 
(1929), 'Change', Nos. 129 sqq.; X (1931), Paiemsat, Nos. 67, 68. As to 
Oermaim, see already Supreme Court, 19 Feb. 1887, BOZ. 19, 48 relating to 
one of the 'Coupons Actions' on which see below, p. 194; also 1 July 1926, 
JW. 1928, 2676; 14 Nov. 1929, BQZ. 126, 196; 6 Oct. 1936, BQZ. 162, 213, 
218. In the ‘Coupons Actions’ and also in later cases the Awairian courts 
rejected the assertion of an ‘option de change', but regarded the promises to 
pay non-Austrian currency as being added merely informatioma cattaai see 
Wsdker, Intematiortalea Privatreeht, pp. 408 sqq. 

' See Halsbniy (Hoilsbam), vii. 189. 

* In Bhokana Corporation Ltd. v. Inland Boemmo Oommiaaionera, [1937] 
1 K.B. 788, 804 Lord Wright said: ‘We *binlt that the option is the holder’s 
option given to him for his benefit, and is exercisable by him.’ But although 
counsel’s argument that it was the debtor’s option was thus rejected, the value 
of the dictum is somewhat reduced by the faot that the warrant expressly gave 
the option to the holder. 
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vm 

In view of the very wide importance which, in connexion 
with foreign money obligations, is to be attached to the place 
of payment and its law, it seems advisable to offer a few observa- 
tions on its meaning and ambit. 

1. The place of payment is very often fixed by the parties, 
either expressly or impliedly. But if, in the absence of such 
determination, it becomes necessary to ascertain the place of 
payment, resort must be had to the general rules relating to the 
determination of the place of performance. In this country^ as 
well as in the United States,® Switzerland,® and Hungary* the 
place of performance prima facie is the place where the creditor 
resides. In France,® Belgium,® Holland,’ Italy,® and Germany® 
it is the place where the debtor resides. 

Although only the German Civil Code has put the distinction 
on a statutory basis,’® it is sometimes necessary to differentiate 
between the place of payment and the place of collection. The 
former term denotes the place where the debtor is bound to 
pay, the latter term is employed to designate the place where 
the creditor is entitled to receive the money. If, for instance, an 
international loan provides for payment in London and entitles 
the bondholder to collect the money in Amsterdam, Paris, or 
New York, there exists an option of ooUeotion, not an option 
of place or, stOl less, an option of payment.” Even if it should 
appear in the course of the foUowing discussion that importance 
is to be attached to the law of the place of payment which is 
not identical with the proper law of the contract, no such effect 
could be given to the law of the place of coUeotion. 

’ HalsTjuiy (Hailsluun), vii. No. 276, p. 196. But a judgment oreditor, 
though lesiding abroad, has only a right to be paid in this country: In re A 
Debtor, [1912] 1 K.B, 63. ® Oorpus Juris, 48 (1929), p. 692. 

• Art. 74, Obligationeniecht. ‘ Art. 324, Commercial Code. 

" Alt, 1247, Code Civil. ® Art. 1247, Code Civil. 

^ Art. 1429, Wetboeh. ® Art. 1249, Codioe Civlio. 

® S. 269, Civil Code, -where the oommendablo rule is laid down that the place 
of -the residence of the debtor at the time of the conclusion of the contract is 
the place of performance. The rule, for instance, prevailing in France (see 
Planiol-B^ert, vii. No, 1186) that the residence at the time of payment decides 
is less felicitous. 

Art. 266 pro-vides that the place of the debtor’s residence is usually the 
place of payment or performance. But according to Art. 270 the debtor must 
send the money at his risk and expense to the pl^ where the creditor resides. 

See above, pp. 147, 160, 161. 
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2, The place of pexformanoe or payment may be of impor- 
tance in connexion with a rule of private international or of 
mimioipal law. If an English rule of private international law 
refers to the law of the place of payment, this term ‘place of 
payment ’ must, in the absence of any indication by the parties, 
be understood in the English sense, i.e. as the place where the 
creditor resides. Only after the application of English private 
international law has led to the application of another municipal 
law as the governing law can that law’s conception of the mean- 
ing of ‘place of payment ’ be considered. This inherent difference 
between private international law and municipal law’- may be 
elucidated by an example. It is a rule of English private inter- 
national law that the construction of a contract is governed by 
the proper law. Let us assume that the determination of the 
money of account, if it is ddubtftil, is a matter of construction 
and therefore governed by the proper law.® If under a contract 
the proper law of which is German a Danzig merchant owes 
guilders to an Amsterdam merchant, and if, in the absence 
of other indications, it is doubtful whether Danzig or Dutch 
guilders were meant, English private iuternational law refers to 
German law as the proper law, and it thus becomes necessary 
and permissible to apply the rule of German municipal law that 
prima facie the money of account is that which circulates at the 
place of performance.® It is obvious that the meaning of the 
words ‘pleice of performance when they occur in German muni- 
cipal law duly found to be applicable, must be ascertained 
according to German law, which refers to the debtor’s residence. 
Thus it appears that Danzig guilders are owed.* On the basis 
of English (private international or municipal) law the result 
would have been that Dutch guilders were owed. 

3. It is a matter of some difficulty to determine the influence 
of the law of the place of performance in English private inter- 
national law. The law of the place of performance may be the 
proper law of the contract, and in the absence of other oiioum- 
stances this inference will often have to be drawn where the 
place of performance is intended to be in a country other than 

^ British’ Year Book tff Intsmational Law, 1937, pp. 100, 101. 

® See bdow, pp. 169 eqq. ' S. 361, Cononeioial Code. 

* That -ibis » uofc a problem of olaasldoaiioa. -was Bbown in. -the actiole quoted 
above, n, 1. 
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that in which the contract was made> These are rules relating 
to the selection of the proper law and they are of no particular 
interest in connexion with monetary questions. 

But there remains the question of defining the weight attached 
to the law of the place of payment, if it is not identical with 
the proper law of the contract. No doubt ‘in Engliah law a 
transaction may be regulated in general by the law of one 
country although as to parts of that transaction which are to 
be performed in another country the law of that other country 
may be the law applicable’.® But under what circumstances is 
it possible to apply the law of the place of payment to a trans- 
action the proper law of which is diSerent ? 

In the jSxst place, the law of the place of performance may 
apply as regards the mode or method of performance. The 
existence of this rule in English private international law,® and 
also in other legal systems, ‘ cannot be doubted. But it is not 
easy to define the matters falling under the head of ‘mode’ of 
performance. Though the distinction between the substance of 
an obligation and the mode of performance is weU known in 
many respects,® the interconnexion between both parts of an 
obligation is so great that very careful consideration is required. 
This is especially so when the distinction serves as a basis for 
a rule of private international law which involves the submis- 
sion of one contract to two different legal systems. Thus Lord 
Wright recently said® that ‘that principle (i.e. that the mode 

^ Chaimay v, Brazilian SvbmaHne Telegraph Oo., [1891] 1 Q.B.D. 79, 82, 83 
par Lord Baheras understood, e.g., by Lord BaimoTthinBrokenBillProprie- 
tary Oo, v. I^atham, [1933] Ch. 373, 397. Chatenay'e case has often, been mis* 
understood. It is submitted that the only principle e3q>ressed by the decision 
is the proposition stated in the text. 

^ Lord Boche in IntemaHonal Trustee for the PtotecKon of BonMoldsra A.&, 
V. The King, [1937] A.C. 600, 674. 

’ Lhyi V. Chabeirt (1866), L.B. 1 Q.B. 116, 126 per WiUes J. delivering the 
opinion of the Court; Jaaoha v. OridUJjyamuna (1884), 12 QJ3 J>. 689, 604 per 
Bowen L.J. ; Broken Hid ProprUtary Oo. v. Laiham, [1933] Ch- 373, 397 per 
Lord Hanwortb ; Auckland Oity Oouncil v. Alliance Aamrance Oo,, [1937] A.C. 
687, 606 per Lord Wright; Dicey, p. 672. 

* Beale, Conflict of Lam, a. 361 ; Lorenzen, ‘Droit international priv4 des 
iStats Unis d’Am^rique’, Rip. du droit int. vi (1030), Ho, 184; Hiboyet, Rec, 16 
(1929), i. 83 ; Beiss, Portia internationale dea loia intenMaani la olauae-or, p. 99; 
Hussbaum, Intemationalea Privatreoht, p. 240; Court of Appeal of the Mixed 
(tribunal in Egypt, 18 Feb. 1936, dunet, 1936, 1004. 

® Above, p. 138, 

® Aueklat^ Oity Ooumil v. AUiance Aaaurance Go., [1037] A.C. 687, 606 ; and 
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of performance is governed by the law of the place of per- 
formance), no doubt, is limited to matters which can fairly be 
described as being the mode or method of performance and is 
not to be extended so aa to change the substantive or essential 
conditions of the contract 

Secondly, the law of the place of performance is said to be 
of importance as regards the validity of the contract. It is said 
that a contract, whether lawful by its proper law or not, is 
invalid in so far aa the performance is unlawful by the lex loci 
solvMonis, The present writer has attempted to show that these 
and similar statements require a great deal of limitation and 
caimot be accepted at their face value.^ 

Thirdly, a separation of proper law and law of the place of 
performance may result fiiom the application of the dictum of 
Lord Wright® that: 

'prima facie, whatever is the proper law of the contract regarded as 
a whole, the law of the place of performance should be applied in 
respect of any particular obligation which is performable in a particu- 
lar country other than the country of the proper law of the contract.’ 

This dictum is certainly too widely formulated, inasmuch as it 
does not restrict the apphoation of the lex loci soliitionis to those 
cases where the place of performance is expressly fixed, and as it 
comprises ‘any particular obligation’, i.o. even the whole of the 
substance of the debt.* Though this wide principle cannot he 
accepted and seems to have been disregarded by the Court of 
Appeal in at least one case,* and though its importance is greatly 
restricted hy a later decision of the Privy Council in whidi 
Lord Wright delivered the judgment of the Board,® its kernel 

see Mount Albert Borough Cownoil v. Atulralaaian Temperance General 
Mutual Lije Assurance Sooieig lAemied, [.1938] A.C. 224, 241, 242, where Lord 
Wri^t also qualified his statement in Adelaide Electrio Supply Co, v. Prudentie^ 
Assurance Co., [1934] A.G. 122, 161. 

British Year Book of International Law, 1937, pp. 107 sqq. 

* Adelaide Electrio Supply Co. t. Prudenticil Aseuranoe Co., [1934] A.O. 122, 

161* ' See the paper quoted, above, n. 1. 

* See, an. the one hand, St. Pierre v, Soufft American Stores {Oadt db Ohtme) 
Ltd,., [1937] 3 All E.B. 349 at p. 362 per Greer L.J„ at p. 364 per Slesser I<.J, 
The dicta are quoted in full below, p. 220. But it is suggested that in that ease 
which was governed by Chilean law, the only place of perfonnauce was in Chile 
and that the clause ‘ or remit to Etuope ’ at best referc^ to a place of oolleotion. 
On the other hand, see British Prenoh Trust Corporation v. Eew Brtmsmeh 
Railway Oo„ [1937] 4 All E.B. 616 which is discussed below, pp. 224 sqq. 

‘ Mount Albert Bwvugh Council v, Australasian Temperance At General 
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has enabled a learned "writer to suggest the general rule that 
when a contract creates an obligation to pay a debt in country 
X in the currency of country X ‘the law of country X must be 
regarded at least as the proper law of that part of the contract 
which relates to payment in country X, even though in the case 
of other parts of the contract the proper law is another law’.^ 

This formula expresses an idea which "will have to be noted 
in more than one connexion,® and which, incidentally, is to a 
certain extent not unknown in foreign countries. An Italian 
statute which provided that bonds issued by an Italian com- 
pany and containing an ‘option de change’ could be discharged 
by the payment in Italy of lire of the nominal amount "with an 
additional sum of 25 per cent, thereof, was held in France not 
to prevent bondholders feom recovering in France French francs 
promised in the ‘option de change’.® In another case the Cour 
de Paris held that a Polish company which had issued bonds 
with an ‘option de change’ for various European ouirencies 
could not rely on a Polish statute reducing the amount due to 
one-thied of its denomination and could not prevent the bond- 
holder from demanding payment of the stipulated amount of 

Mutual InauTunce Society Ltd., [1938] A.C. 224, 241 per Lord Wright; 
‘Mr. O’Shea relied on certain expressions used in Adelaide Electric Sv^ly Oo. 
V. Prudential Aaeurtmee Go., [1934] A.C. 122 as indicating that the House of 
Lords there laid dorm that the law of the place of performance applied for all 
purposes relating to performance, even to the extent of changing the substanoe 
of the obligation expressed or embodied in the contract, with the result in the 
present case that the amount of the interest was reduced by the efieot of the 
linanoiol Hmergency Acts. Their Lordships cannot accept this reading of 
the Adelaide case. The House of liords was not concerned there with any such 
general questions, or with questions of the substance of the obligation, which, 
in gener^, is fixed by the proper law of the contract under which the obligation 
is created. The House of Lords was concerned only with performanoe of that 
obligation "mth regard to the particular matter of the currency in which pay- 
ment was to be made. There was no question such as a reduction in the amount 
of the debt or liability, or other change in the contractual obligation. The 
House of Lords had no intention of questioning the distinction emphasized in 
Jaeoha v. Oridit I/yonnais (12 Q.B.D. 689) between obligation and perfor- 
mance. . . .’ This qualification of the Adelaide case is indeed very fortunate, 
thou^ it is not quite correct that, on the basis adopted by Iiord Wright in that 
case, a question of porformanoe, not of substance, was involved; see below, 
pp. 174 sqq. 

* British Tear Book of IntervatiowA Law, 1937, pp. 218 sqq., 220, end see 

Oheshiro, p. 267. * Seo below, pp. 202, n. 2, 224 sqq, 

* Trib. CSv. Seine, 18 Jan, 1928, CSnnet, 1928, 669 (Soci6t6 Itelienne do 
Ohemios de Fer Hdridionaux). The value of the judgment is impaired by the 
fact that it was given by default. 
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Dutch guilders.! The point was also dealt with in an extremely 
interesting decision of the German Supreme Court,® The Muni- 
cipality of Vienna in 1002 issued, bonds entitling the holder to 
claim 500 kroners, equal to 425 marks, equal to 626 francs, 
equal to 20 pounds sterling 15 shillings, equal to 261.60 Dutch 
florins, equal to 100 U.S.A. gold dollars. The plaintiff demanded 
625 Swiss francs per bond, but the defendants relied on an 
Austrian statute of 1922which had authorized them to repay the 
bonds in Austrian kroners at their nominal value. Although 
the court held that on principle the bonds, especially as regards 
the formation and interpretation of the contract, were subject 
to Austrian law, it denied any effect to the law of 1922 and 
applied the law of the place of performance, i.e. Swiss law, at 
least so far as concerned subsequent encroachments by Austrian 
law on the extent of the obligation. 

These cases afford a useful guide when an attempt is made 
to elucidate and formulate the correct principle. The discussion 
must start from the fact that the possibility of attaching impor- 
tance to a law other than the proper law exclusively depends 
on the express or implied intention of the parties. A helpful 
working principle will be found if the province of the questions 
subject to the law of the place of performance is regarded as 
increased or reduced in proportion to the greater or smaller 
concentration of the transaction at the place of payment. The 
degree of such concentration is determined by the intensity of 
the parties’ intention to localize the transaction at the place of 
payment. 

! 10 April 1028, donet, 1928, 695 (Std. de Charbonnages de Sosnovice), and 
sea the judgmeat in the pieceding aoMon rendered by the Cour de Paris, 
26 Nov. 1026, Clunet, 1927, 700. In the oourae of the later judgment the court 
said ‘qu’en dmettant see obligations but dee places ^trong&res et en donnont 
h. sea orSonoiers la faculty de toucher lours coupons ainsi que le capitcd de leurs 
titres en pays dtranger et en monnoie Strong^ la Booi6t6 d^hitrioe a entendu 
pr6ds6ment lea garantir eontre toute depreciation interleure qui snrgiroit ou 
qui serait organisOe dans la momiaie du pays auquel ehe appaxUent par sa 
nationality’. 

* 14 Nov. 1920, BGZ. 126, 196. See also 23 June 1927, M0Z, 118, 370; 
22 Bee, 1927, IPRepr. 1928, No. 66. Against these decisions Haudek, Hie 
Avtononm de« ParteiutHlene (1931), p. 69, and Nussbaum, Rie Bilanz der 
Av/werltmffsiheorie (1929), p. 37. A le-OKamiaation of the decisions of the 
Permanent Court of lotemational Jxistioe at The Hague in the cases of Serbian 
and Brasilian loans shoim that these judgments have no bearing on the ques- 
tion dealt 'with in the text; for fhrther details see helo'w, p. 223. 
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Very often the place of payment is not fixed by the parties 
and thus entirely depends on the rule of law, which, though it is 
intended to give expression to the presumed intention of the par- 
ties, leads to the adoption of a somewhat fictitious or artificial 
place of performance. Nevertheless, the mode of performance 
may be subject to the law of the place of performance, but the 
determination of what is mode of performance as opposed to the 
substance of the obligation requires restrictive interpretation, 
and the law of the place of performance can only apply to those 
questions which strictly relate to the mode of performance. 

Where the place of payment has been fixed by the parties, 
the influence of the law of the place of payment increases. From 
such an express stipulation the intention may fairly be inferred 
that a greater number of questions may fall under the head of 
‘method of performance’. 

Though it may appear paradoxical, the importance of the law 
of the place of payment may be still greater, if there exist 
alternative promises (option of payment) coupled with alterna- 
tive places of payment. For if an obligation is concentrated in 
a country not only by the stipulation of a place of payment 
therein, but also by the promise to pay a fixed amount of money 
of that country, it appears that it is much more than the mode 
of payment which has thus been localized. The localization 
extends to a considerable part of the substance of the obliga- 
tion, which, by the stipulation to pay alternatively the currency 
of a given countiy in that country, is separated from other 
ingre^ents of the substance of the obligation and related to the 
law of the place of performance. Nevertheless, even in such 
circumstances, the rehance on the law of the place of payment 
rather than on the proper law of the contract must be adopted 
with great care and in no othmr cases than those in which a 
separation is indicated by the intention of the parties. It is 
submitted that the only rule which can be stated with any con- 
fidence is that in case of an option of payment, coupled with 
an option of place, the law of the place of payment should be 
applied so far as concerns the effects of statutes of the proper 
law of the contract involving a subsequent encroachment upon 
the payment of the debt.^ When the parties stipulate that the 

^ Tha Gecman. Bupieme Covirt in tha deoiaion quoted in the preceding note 
speaks of ZdhlungageacfU^t (pa;fment transaction). 
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debt can be discharged in fixed sums of alternative currencies 
in alternative places of payment, their intention is not merely 
to facilitate the recovery of the debt (this is the only purpose 
of an option of place or collection), but to protect the creditor 
by splitting the obligation into several independent parts, and 
thus to secure payment of the exact amount contracted for. 
This being so, a great deal of aU that concerns payment must 
be taken to have been exempted from the operation of the 
proper law of the contract or to have been expatriated. The 
cases which may be affected by this rule will be noted in various 
connexions,’- but it should be emphasized that the rule operates 
only where a subsequent encroachment is involved, and that it 
can never lead to the application of the law of the place of pay- 
ment so far as concerns questions relating to the formation, 
interpretation, and general effects of the contract. 

^ See below, pp. 202, n. 2, 224 eqq. As to tbe general aspects of tho ques- 
tion, see also M. Wolfi, Juridiedl Seviaw, 1937, 122. 



CHAPTER VI 

THE DETERMINATION OF THE MONEY OF ACCOUNT 

I. The problem stated. 11. The determination of tlie money of account in 
case of fixed indebtedness: (1) the rolesof municipal law; (2) the problem of 
private international law; the Adelaida and the Anekland Corporation 
cases in particular. IH. The determination of the money of account in 
case of utiforeseen liability: (1) the rules of municipal law in general and in 
particular cases: (a) indication in the contract; (b) restitution of value; 

(c) conversion into the injured party’s domestic currency ; (2) the rule of 
private international law. 

I 

Where payments have been agreed or ordered to be made, as 
in contracts or mils, the currency whose units of account are 
the subject-matter of the obligation is in most cases clearly 
fixed. But this is not always so. Thus the parties may have 
omitted to determine the currency, or they may have chosen 
an equivocal denomination such as pound (English, Colonial, 
Turkish, Palestinian) or dollar (United States of America, 
Canada, Mexico, Straits Settlements) or franca (Switzerland, 
Belgium, France, Luxemburg).^ In such cases the problem 
arises of determining which money is owed by the debtor. It may 
also happen that, although the money of account is prima facie 
fixed, a different money of account is in fact the subject-matter 
of the obligation. This may be due to a subsequent agreement 
between the parties to replace the originally stipulated money 
of account by another,® or to the fact that it appears on proper 
construction that the parties in fact meant to contract with 
reference to a money of account other than that stated by them. 
Thus, if a testator leaves to five of his children £12,000 each, 
and to two daughters 240,000 marks each, which at the time of 
the will were the equivalent of £12,000, he may have intended 
to give £12,000 to each of them.® 

^ As to tbe paxtioulor tueaning attached in Egypt to the word ‘&anc’, see 
above, p. 93, n. 3 ; p. 147, n. 1 ; as to ‘gold francs ’ which are not the francs of a 
particular country, but those of the Latin Monetary Union, see p. 42, n. 4, 
As to these oases see p. 163, n. 1. 

' See Oppenhaimer v. Pviblio Trustee, below, p. 320, at p. 324 per Lord 
Hanworth M.Bi,, at p. 320 per Lawrence L.J. This group of oases is also 
exemplified by the French decision Cass. Civ. 17 Nov. 1024, S. 1026, 1. 113, 
with note by Niboyot: a marriage settlement provided for a marriage portion 

4B25 jl 
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The problems are perhaps still more difftoult if the amount 
which is to be paid is in no way fixed by the parties, as in ease 
of claims for unliquidated damages or indemnities. 

This chapter is devoted to an investigation of both these 
groups of problems. It should be clearly understood that it 
deals only with the determination of that money which is the 
substance or the subject-matter of the obligation, i.e. the money 
of account. All questions relating to the mode or instrument of 
payment, i.e. to the determination of the money of payment, 
will be treated in another connexion.’^ Moreover, it is essential 
to remember throughout this chapter that the question what law 
governs the determination of the currency owed must be strictly 
separated from the fundamentally different question what cur- 
rency is owed according to the legal system found to be appho- 
able ; in other words, a clear line of demarcation must be drawn 
between private international law and municipal law. 

n 

Turning now to those cases where the indebtedness is fixed, 
though the currency owed is doubtful, we shall first examine 
the municipal law and we shall then consider what municipal 
law governs the question in case of a conflict of laws. 

1. It caimot be gainsaid that the determination of the money 
of account is a question of interpretation of the contract, and 
it is in fact so treated ui'afl legal systems. As in connexion 
with all other problems of construction so it is here necessary 
to have regard to aU the circumstances of the case and to 
deduce therefirom the true intention of the parties. The nature 
of the transaction, the nationality, residence, and domicile of 
the parties, the valuation of the respective currencies at the 

of 60,000 French franos -which -were actually paid in piastres; it -was held that 
on the dissolution of the marriage the hushand had to repay piastres, not 
francs, A similax French decision is Cass. Civ. Jon. 1831, Chmet, 1031, 126 
(ViUe de Tokio) : The French part of a loan issued in London, Faxis, and Ffe-w 
Tork provided for French fironos as money of aooount, hut as the amount of the 
Fronoh part of -the loon, namely 100,880,000 franos, -was stated to be ecjual to 
£4,000,000, it was held that the money of acoormt of the Frenoli part -was in 
fact expressed in pounds. A very similar case -was decided in a different sense 
by tha Ontario Supreme Court: Derma v. Bio de Janeiro Tramway Light d> 
Power Oo, (1928), 4 D,L.B. 642. A loan for ‘3,600,000 pounds == 88,060,000 
francs* -was held to he denominated in francs only, bocauae the text of the 
bonds and coupons merely provided for ftanos. 

^ See below, pp. 246 
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time -when the contract was made, the place where the contract 
was made and where it was to he performed, the subsequent 
conduct of the parties — ^all these and similar facts will have to 
he looked at and weighed.^ Sometimes the contract itself sup- 
plies an indication : thus, where a certain percentage is payable, 
e.g. in respect of commission, it may generally be assumed that 
units of account of that currency ate owed in which the principal 
sum is expressed.® Stock exchange transactions will usually 
have to be settled in the currency circulating at the place of 
the stock exchange.® K the transaction relates to immovables, 
it win often be safe to assume that the parties intended to adopt 

^ With the exception of the subsequont conduct of the pertiee which may 
give valuable indications, the state of facts at tho time of the contract is 
exclusively relevant. This was made clear in Noel v. Jftoehfmd (1836), 4 01. & 
Ifm. 168, 201 and by Lord Wright in Auckland OorporaHon. v. AUianoe Aseur- 
anae Oo., [1937] A.C. 687, 603, whore he used words which at the same time 
draw a clear distinction between the money of account and the money of 
payment! ‘There are two dates which in a case of this sort may have to be 
considered as material dates. One is the date when the contract is made, and 
the other is tho date at which the contract requires payment to be eSected. It 
is at the latter date that the measure of value expressed by tho word ‘pound’ 
in the contraot will have to he aaoortained, and that will depend on tho prooise 
state of the relevant ourrency at the partioular date. But it is as at the date of 
tho contraot that it muet he decided what currency is meant by the contract 
as the currency or measure of value in which the contract obligation is to bo 
disoliorged.’ Perhaps it would have been stiU clearer if the term ‘expressed’ 
instead of ‘discharged’ had been used. The Qerman Supreme Court onoe hold 
that in a life inaui'ance policy Swiss bancs had been substituted as tho money 
of aooount for the originally stipulated Ifrench francs, because after the depre^ 
elation of tho latter currency the premiums had been paid in Swiss francs: 
9 May 1930, IPRapr. 1930, Mo. lOO. Xho Supreme Court of Canada hold that 
the capital payable on a life msurance policy in Indianapolis (U.S.A.) and ex* 
pressed in ‘dollars’ could he paid in Canadian dollars, one of the decisive 
reasons being that the premiums were so paid: Wewa v. State L^e Inaurance 
Oo., Csnada Law Beporta (Supreme Court), 1936, 461* 

’ WeatraUan Parmera v. Kmg Lvne (1932), 43 LI. L.B. 378 (H.L.), at p. S83 
per Loid Wright; soe German Supreme Court, 7 Deo. 1921, JW. 1922, 711. In 
Myera v. Oman Natwral Qaa Co. (1922), 63 Ontario L.B. 88, a payment of 
li cents for each 1,000 cubic feet of gas produced on the premises was pro- 
mised. As all parties Imew that the gas was produced and sold in Canada and 
paid for in Canada in Canadian currency, it was held that the American lessors 
were entitled to Canadian and not to American money. 

° German Supreme Court, 16 Dec. 1920, RGZ. 101, 122; 11 July 1023, JW, 
1924, 181 ; but see 24 Oct. 1926, RQZ. 112, 27. If the balance duo by either 
side is inserted in a cuirent account based on a diQerent currency and the 
parties agree to an account stated, the money of account may change. But 
whether this conclusion con he drawn from a mere insertion in a current 
account is douhtfid. See notes byNusshaum, JW. 1921, 891; 1022, 1721; 
1924, 181. 
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tlio money of the country where the property is situated.^ 
Where an insurance policy is taken out at the place of the com- 
pany’s head office and the premiums are paid in the money of 
that place, the policy will be taken to be denominated in that 
money f but if the policy is taken out by a Frenchman in France 
with the French agency of a Swiss insurance company and the 
premiums are paid in French francs, the policy is payable in 
French francs, although there is an optional place of payment 
in Switzerland.®'* H a contract made in London provides for 
the payment in New Zealand of £700 ‘sterling’, the money of 
account is English currency.® As general principles cannot be 
laid down, each case requiring an ezamination of its particular 
facts, it would be unwise to dwell on further examples or to 
enter into a discussion of the vast material which is supplied by 
the decisions of foreign courts, especially those of France.® It 

^ But see Story, s. 271a, and Lanadoume v. Lansdowne (1820), 2 Bli. 00, where 
there was, however, a clause ‘lawful money of England’. See also Paris Court 
of Appeal, 12 Eeb. 1926, Clunet, 1826, 746; Cass. Civ. 21 July 1936, Climet, 
1937, 299 (Papeteries Beiges); Cass. Civ, 21 July 1936, I>.H. 1936, 473 
(Papeteries de France), and particularly Cass. Civ. 19 July 1937, S. 1037, 
1. 899 = Gunet, 1988, 76. In IShmka v. Border Citiea Improvement Co, (1022), 
62 Ontario L.B. 193, it was held that, although the real property, tho subject- 
matter of the transaction, and the place of payment were in Canada, American 
dollars were tho money of account, as both parties were resident in the U.S.A., 
and as they had in fact shown by their subsequent attitude that American 
dollars were owed. 

* Cass. Beq. 21 March 1933, Gunet, 1034, 373 (Sooi6t4 Suisse d’ Assurance 
<16n6rale). 

* Cass, Beq. 28 Nov. 1932, Gunet, 1934, 133 (La BOloise) ; see also Cass. 
Beq, 1 March 1926, Gunet, 1926, 681 (Comptoir d'Escompto de G!en6ve). On 
the efieot of an option of place see below, p. 167, n. 4. 

* As it is contrary to the nature of insurance contracts to involve tho com- 
pany in currency fluctuations or speculations, the company’s domestic money 
will most frequently have been meant by the parties. Foreign insurance com- 
panies are often subject to certain statutes requiring them to keep reserve 
flmda in the currency of the country where they are admitted. But this cannot 
have any influence on the determination of the money of account in an indivi- 
dual policy. As to Qermany see Supreme Court, 6 July 1923, BQZ. 107, 111; 
26 March 1924, JW. 1924, 1364; 17 June 1924, JW. 1924, 1366; see also 
31 Jan. 1936, BQZ. 160, 163. As to France see the decisions quoted above 
nn. 2, 3, and Cass. Gv. 30 June 1931, S. 1931, 1. 348, and the literature referred 
to in the notes to these decisions. But see Supreme Court of Canada in Waits 
V. Btate Life Insurance, Canada Law Beporta (Supreme Court), 1936, 461: os 
the Ontario Insurance Act requires payments due to policy holders to be made 
in Canadian dollars, the presumption relating to the place of payment which 
was in T7.S.A. was rebutted. 

" jDe Bueger v. J. Bcdlantyne Oo. Lid,, [1938] A.O. 462. 

* It is collected by Degand, B#. dr. int. iii (1029), ‘Change’, Nos, lllsqq.; 
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may suffice to refer to the English decisions relating to con- 
tracts, where, the proper law being or being treated as English, 
the courts proceeded to construe the contracts according to 
English canons of construction in order to ascertain the money 
of account.^ 

But there still remains the question whether there is any rule 
of law which, in the absence of circumstances conclusively point- 
ing in one or other direction, wiU provide a guide and perhaps 
turn the scale. It in fact appears that there exists a widely 
recognized principle aooordkig to which, in the absence of 
countervailing circumstances, there is a presumption in favour 
of the money of the place of payment being the money of 
account.® As regards the law of this country, the rule is already 

X (1931), ‘Paiement’, Kos. 02 sqq. For signifioant examples see Cass. Beq. 
19 Nov. 1924, D.H. 1925, 0; Oass. Eoq. 15 AprU 1920, aimet, 1920, 970; 
Cass. Beq. 2 Aug. 1920, Clunet, 1927, 102; Cass. Civ. 19 June 1933, Clunet, 
1934, 939 (Compagnie iflleotrique de la Loiie et du Centre). Os to Belgium see 
Piret, No. 27. 

^ Lanadowne v. Lansdowne (1820), 2 Bli. 00: Irish or English poimds; Noel 
V. Hoohjord (1836), 4 Cl. 3c Pin. 168: Irish or English pounds; Hoirng v. Lord 
WaUrparh (1842), 13 Sim. 199: Irish or English pounds; Oopt v. Oopa (1846), 
15 Sim. 118; ‘Sterling lawful money of Ireland*; Macrae v. Goodman (1846), 
6 Moo. P.C.C. 316:Hollandourrenoy; J9ainv.P'ie!d(1020), 6 Ij 1. L.B. 10 (C.A.): 
Canadian or American dollars; Mitaaian Commercial <Si Industrial Bank v. 
British Bank for Foreign Trade, No. 1, [1921] 2 A.O. 438: rouble or sterling; 
Ivor An Christensen v. Furness Withy & Oo, (1922), 12 LI. L.B. 288 : kroner or 
sterling; Ottoman Bank v. Jebara, [1928] A.O. 269: piastres or sterling; Ade- 
laide Electric Supply Oo. v. Prudential Aasurance Co., [1934] A.C. 122: English 
or Australian pounds ; Auckland Oarporatim v. AUiance Aessuromce Oo., [1937] 
A.C. 587 : English or New Zealand pounds; DeBtiegwv. J.BallaniynedbCo.Ltd., 
[1938] A.C. 452: English or New Zealand pounds. In view of remarks of 
Scoakeiy J.inlvor AnOhrietensenv.FumeasWithy do Oo. (1922), 12 U. L.B. 288, 
of Lord Wright in Wesiralian Farmers v. King Line {1932}, 48 LI. L.B. 378, 383, 
and of Lord Tomlin in Adelaide Electric Supply Co.v.. Prudential Aasurance Co., 
[1934] A.C. 122, 146, it is necessary to emphasize that the question of determin- 
ing the currency is not concluded ‘by saying that the proper law ... is the 
law of England, for though ... in a oontract of which the proper law is English 
the word “pound” prima facie means an English pound, it does not so neces- 
sarily ; it is a question of oonstruotion’ (per Bomer L. J. in Broken BiU Proprie- 
tary Oo. V. LcUham, [1933] Oh. 373, 409). 

’ United States-. Wharton (Permele), s. 614. Canada: Sirrnns v. Oherenkojf 
(1921), 62 D.L.B. 703 (Saskatchewan King’s Bench, Moolean J.); Weiss v. 
State Life Insurance, Canada Law Beports (Supromo Court), 1936, 401. Brazil: 
Supreme Court, 22 May 1918, Clunet, 1921, 993. Victoria: In re TiUam, 
Boetme Tickle Pty. Ltd. (1932), Viet, L.B. 146, 149, 160: whether English or 
Australian pounds are to be paid is a matter of construction, but the money of 
the place Of payment is the last resort, Austria ; Civil Code, ss. BOS, 1420 ; Com- 
mercial Code, s. 336. Germany: s. 361, Commercial Code; see Supremo Court, 
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laid down in the case of Gilbert v. Brett while in Taylor v. 
Booth, ^ which concerned an action on a bill of exchange drawn 
in Ireland for £256 18s. Irish currency, and payable in England, 
where the equivalent was £232 4s., Best O.J. observed duriag 
the argument:® ‘If a man draws a bill in Ireland upon England 
and states that it is for sterling money, it must be talren to 
mean sterling in that part of the United Kingdom where it is 
payable: common sense will tell us this.’ Authority for this 
principle can also be foimd in some more recent cases.* 

The rule that in case of doubt it is the money of the place of 
payment that is owed by the debtor deserves approval, since, in 
view of the fact that the money of the place of payment is usually 
the money of payment,® it leads to an identity of money of 
account and money of payment and thus to the avoidance of an 
exchange operation. Nevertheless, there are other aspects of the 
rule which make it necessary to apply it with care. While it is 
wen justified if the place of payment is fixed by the parties,® 

21 Jan. 1928, B&Z. 120, 70, 81. Hungary', b. 324, Commercial Code. Pranod', 
Bagand, quoted above, p. 164, n. 6; Flaniol-Bipert, vii (1031), No. 1188; 
althougb there appear to be many dooiBiona of lower courts which lay down 
the principle, the present writor has been unable to find any Cour de Cassation 
decision where it is ozpreBsed without reservation. The oases quoted below, 
p. 168, n. I, seem to be rather hesitating, and in the deoisions quoted below, 
p. 167, n. 4, greater importance is attached to the currency of the place 
where the contract was made. the money of the place of payment is 

favoured, but there is no established principle ; see Piret, No. 27. Egypt-. Court 
of Appeal of the Mixed Tribunal, 9 March 1929, Gazette dee Tribunaux Mixtes, 
20, 108, No. 116. See now Art. 41 (4), TTniform Law on Bills and Notes, and 
Art. 36 (4], TTniform Law on Cheques: ‘If the amount of the bill of exchange 
(cheque) is specified in a currency having the same denomination, but a dif- 
ferent value in the country of issue and the country of payment, reference is 
deemed to be made to the currency of the place of payment.’ On both laws 
see below, p. 238, n. 3. 

^ (1604), Davis’s Eep. (Irelaad) 18, 28. * (1824), 1 0. & P. 286. 

* At p. 287. OThe decision itself concerned a point of pleading and so did 
Kearney v. King (1819), 2Bam. & Aid. SOI, eaxiSprowlev. Legg (1822), 1 Bam. 
& Ores. 16 ; if, contrary to the proof, the declaration did not state that the bfil 
was drawn in Ireland, or if the instrument promised to pay Irish money, whils 
according to the declaration it seemed to be English money, there was held to 
exist a fatal variance between declaration and proof. 

* AdMde EUetiia 8uppVy Oo, v. PruderMal Aemremoe Co., (1934] A.C. 122 ; 
AucTeUmd Oorperateon v. AlWcmee Aseurmoe Oo., [1937] A.O. 687; De Bueger 
V, J. BaUanlyne dt Oo. Ltd., [1038] A.C. 462. As to these cases see below, 
■pp. 169 sqq. See also Macrae v. Goodman (1846), 6 Moo. P.C.C. 316. 

‘ Below, pp, 243 sqq. 

* It is noteworthy that the Swiss Eederal Tribuiud cautiously said; ‘D’une 
faqon gtnOrede on pent poser en prinoipa que celni qui s’engage & payer dans 
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it involves danger in cases where the place of payment cannot 
be ascertained otherwise than by the application of a farther 
presumption as to the place of payment,’' because the doubling 
of presumptions as to the intention of the parties may easily 
falsify their real intention.^ Moreover, the rule is of no avail 
where at the place of pa 3 unent a currency circulates which differs 
from aU those which the parties can be said to have had in view,® 
or where there exist two or more places of payment whose units 
of account bear the same name.* 

un lieu determine (aie 1) une aommo ddiorminde, exprim^e en la motmaie ayaut 
coura dana ce lieu, a’oblige par Ui mOme k payer ladite aoirnne on ladite mon- 
naio.' (23 May 1928, Cluneij, 1929, 497, re Credit Foncier l^'ranoo-Canadien.) 
But in France not oven the indication of a place of payment ia neceasarily 
deoiaive: aee the caaea helow, p. 168, n. 1. 

^ Above, p. 163. 

* Noumeyer, p. 176, therefore proposed to have regard not to the money of 
the place of payment, but to the money of the place of collection in the sense 
discussed above, p. 153. 

’ e.g. a Frenchman promises a Swiss firm to pay 'francs’ in London, 

^ e.g. a Belgian promises to pay ‘francs’ in Faria or Zurich. In such cases the 
construction of the contract is particularly difScult, because there is a danger 
of an ‘ option do change ’ being substituted for an * option de place ’, which alone 
was intended or stipulated by the parties (see on the distinction above, p. 161, 
n. 3). It was in these oases of a prosenise to pay ‘francs’ in Fiance or Switzer- 
land that the I'rsnoh Cow de Cassation said: ‘Si on oSol, k ddfaut de conven- 
tion oontraire, im paiomont est pr^aumd devoir 6tre eFectud dans la monnaie 
du lieu oh. il a dt5 stipulS, cette prdaomption ne sauroit avoir pour consequence 
de order au profit des ordanciers une option de change en substituont une mon- 
naie do compte k celle 'visde au oontrat, de manidre h modifier le montant des 
obligations inoombant au ddbiteur’ (Cass. Civ. 21 Bsc. 1932, Clunot, 1933, 
1201, re Chemin de Fer de Bosario h Fuerto-Belgrano ; Cass. Beq, 6 Deo. 
1933, Clunet, 1934, 940, and D.FC. 1934, 34, re Socidtd Intematioiude des 
Wagons-Lits; Cass. Civ. 6 June 1934, Clunet, 1936, 90, re Fst Lumidre; Cass. 
Civ. 21 July 1936, D.H. 1936, 473, re Fapoteries de France). The danger of 
substituting an option of payment for an option of place was also avoided by 
the Appellate Di-vision of the JVew YorA Supreme Court in Levy v. Cleodcmd 
0.0, c6 St. L.R.S, Oo. (210 App. Div. 422, 206 N.Y. Supp. 261, let Dept., 
1924). The defendant railway company had in 1910 issued bonds the entire 
issue of which was purchased by a banking house in France. The bonds, 
which -were expressly stated to be subject to the law of the Dnited States, were 
for a sum of ‘ 600 francs’ each, principal and interest being payable to bearer 
at a designated banking house in Foris or, at the holder’s option, at designated 
banks in Belgium and Switzerland. The plaintiff demanded payment in 
Switzerland in Swiss francs, but only depreciated French francs were offered. 
The company succeeded, the court saying inter alias ‘The obligation itself 
acoordmg to the denomination of the bond is to pay ffencs in Fans, Frsnoe, 
and if the agreement is to be read without the options of place, construed in 
the sense in which it would be accepted, by the ordinary mind, this place of 
payment would indicate that the ourrency of that country would be i^ed in 
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The Temedy against such diffionlties lies in a clear realization 
of the fact that the rule is nothing but an easily rebuttable 
presumption) an emergency solution, or a last resoH which may 
be displaced by even the slightest indication in the circum- 
stances of the case. Thus a warning against overrating the 
weight of the rule was repeatedly uttered by the French Cour 
de Cassation 

‘en cas de doute sur la monnaie que les parties ont eue en vue lors de 
la convention, rindication dans le contrat d’un lieu de paiement ne 
oonstitue k cet 6gard qu’une pr6somption de leur intention suscep- 
tible d’Stre combattue par toutea pr^aomptions contraires resultant 
d’auties dispositions’. 

The determination of the money of account has sometimes 
caused difficulties in connexion with legacies given by a will. 
In such cases, too, the intention of the testator must he ascer- 
tained from the circumstances of the case, but in the absence 
of any indication to the contrary it will generally be possible to 
presume that the testator intended to refer to the money of 
aocoxmt of the place where the will was made.® It is, however, 

the discharge of the obligation. The option to the holder to receive payment 
elsewhere relates entirely to the place of payment and does not mention the 
currency of the other countries as the means of payment. It would seem, if 
there were to be optional payments in the currenoy of other countries, that 
the language would have designated Swiss francs as the moans of payment 
in Switzerland, and Belgian francs in the etatement of the place of payment in 
Belgium.’ In the course of its judgment the court referred to the decision of 
the Brussels Court of Appeal, 11 March 1921, BJ.J.I, vi. (1922), Ho. 1260 and 
P(uiorma Beige, 1921, ii. 70 (Soci6t6 d’jSclairage v. Magerman), on which see 
Firet, Ho. 27. It must be observed that in all these oasee difBoulties only arose 
when the Latin Monetary TTnion wae dissolved end greater fuctoations in tho 
value of the varions cunencies oooun'ed. (See above, pp. 41 sqq.) In very 
sunhar circumstances the Judicial Committee of the Privy Council was lees 
fortunate in avoiding a trap ; see below, p. 179. 

^ Cass. Beq. 13 June 1928, Clunet, 1929, 112 (La Bdloise). Literally cor- 
responding: Cass. Beq. 28 Hov. 1932, Clunet, 1934, 138 (La BMoise) ; Cass. 
Beq. 21 March 1033, Clunet, 1834, S73 (Socidtd Suisse d’Aesuranoe Gfodrele) ; 
Csss. Civ, 17 July 1985, Clvmet, 1936, 880 (Brasseries Soohanx). See also Cass, 
Beq. 26 Jon, 1928, S. 1928, 1. 161. But the lower courts are not always so 
cautious. See e.g. Cour de Paris, 29 Jan. 1923, B.F. 1923, 2. 129 (Schwab v. S. 
Montagu & Co.) ; the defendants sold gold bars for the plaintifi. They realized 
^ price of £2,423 4s. 6d. whioh they converted into Brenob francs and remitted 
to Paris. The plainiafE refused acceptance and sued for pounds sterling. The 
nation was disused on the ground that, in view of oeitain letters written by 
the plointiS, the place of payment was Paris. 

* WMia V. BrigAlweU (1722), 2 P.Wms. 88 j Pierson v. Garnet (1786), 2 Bro, 
C.C, 38; Molmes v. Eol^ (1830), 1 Buss. So M. 660. See also Samders v. 
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obvious that this principle may cause the same difficulties as 
the above-mentioned rule of the law of contracts. 

2, As the problem of the determination of the money of 
account thus appears to be a problem of interpretation, it should 
not admit of any doubt that the question of private inter- 
national law, namely, which law governs the determination of 
the money of account, must, like aU other questions relating 
to interpretation, be answered by the leas causae or the proper 
law of the obligation, whether it be the proper law of the con- 
tract, the law of the testator’s domicile,^ or other law. But under 
no circumstances, not even in case of an ‘option de change’ or 
an express designation of a place of payment,® can it be said 
that the law of the place of payment should apply. For the 
determination of the money of account is nothing but a ques- 
tion of construction ; it relates to the substance of the obliga- 
tion, not to the mode of performance ; it concerns the question 
what is owed, not how payment is to be effected. 

However evident it may appear at first sight that it is the 
proper law of the obligation which governs the construction 
in general and the determination of the money of account in 
particular, this principle® must be more closely examined in the 
light of recent cases which may perhaps be understood in a 
different sense. 

The most important of them is the decision of the House of 
Lords in Addaide Electric 8v/pply Go. v. Prudential Asswranoe 
Oo.*‘ In that case the shareholders of the appellant company, 

Drake {174S), 2Atk. 466andMa2co2mv.Harim(170O), SBro. C.C. 60, although 
both theae cases do not rest on the principle, but on the ciroumstances of the 
ease. On the principle see also Lanadowne v. Lansdoume (1820), 2 Bli. 60, 
although the case itself does not relate to a will. Bfone of these cases supports 
Dicey's (pp. 604, 818) or Westlake’s (7th ed., p. 156) statement that the our- 
lenoy is normelly that of the domicile. 

^ This is, however, no absolute rule, hut ‘merely a prima facie rule which is 
displaced if the testator has manifestly contemplated and intended that his 
will should be construed according to some other system of law’: Cheshire, 
pp. 633 sqq., and Dicey, pp. 818 sqq., and the cases there cited. 

* See above, p. 160. , 

* It has fhe support of Story, ss, 271, 271a, 272; though Story refers to the 
place where the contract was made, he really has in mind what is now under- 
stood to be the proper law of the contract. The principle is well recognized in 
Germany: Supreme Court, 14 Nov. 1D29, BOZ. 126, 196, and Melchior, Qrmd- 
lagen, pp. 277 sqq., who, however, quotes some decisions which have no bearing 
on the point; also in IFrance: Tlaniol-!Bipert, vii, Ko. 1189. 

[1934] A.0, 122. 
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which was incorporated under the laws of England and whose 
business was conducted from Australia, in 1921 passed a special 
resolution altering its articles to provide that all dividends, 
which had hitherto been declared and paid in England, should 
be dedared at meetings to be held in Australasia and should be 
paid in and from Adelaide or elsewhere in Australasia. The 
respondents claimed that holders of certain preference shares 
of £1 each issued before 1921 were entitled to be paid their 
dividends in sterling in English legal tender for the fuR nominal 
amount thereof and not subject to deductions for Austrahan 
exchange. Reversing the order of FarweU J. and of the Court 
of Appeal, and overruling the latter’s decision in Broken Hitt 
Proprieiary Co. v. Latham,^ the House of Dords held that the 
company had discharged its obligations by paying in Australian 
currency that which was in AustraRa legal tender for the nominal 
amount of the dividend warrants. The decision was imanimous, 
but the opinions dehvered show great variance. The much dis- 
cussed question whether at the material times the AustraMan 
pound was difierent from the Enghsh pound has been treated 
above* and does not need to be discussed again. 

It seems clear that the problem whether Enghsh or Australian 
pounds were owed was a question of construction.® It is equaRy 
cleat that the contract between the company and its share- 
holders was governed by Enghsh law.* On this basis one would 
expect the foRowing line of reasoning to be taken: the contract, 
the construction of which is governed by Enghsh law, or^inaRy 
envisaged Enghsh povmds as the money of account.® If the 
English and Austrahan currency are held to be identical, it is 
dear that the money of account could not have been altered by 
the special resolution of 1921 ; if they are held to be different 
currencies, it was a question of construction whether that resolu- 
tion substituted the promise to pay Austrahan money for the 

^ [1933] Oh. 373. “ pp. 43 aqq. 

* This was jiartioiilarly emphasized hy Lords Warrington and Tomlin at 
pp. 136, 146. 

* This is expressly made clear by Lords Warrington, Tomlin, Bussell, and 
Wright at pp. 138, 146, 148, 160. 

* That this was so is conSrmed by Lord Wright in Auckland Corporation v. 
AlHanao Aaauranee Co., [1937] A.O. 687, 003, 604, wbere be said: ‘Up to that 
time [1921] while the place of pajonsnt was in London, there could be no 
question that the term “poimd ” used in the articles of association had reference 
to Bu^ish or sterling ourrenoy." 
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original promise to pay EngKsli money. In case it should appear 
either that the English and Australian currencies are identical 
or that the question of constmction must be answered in the 
negative, a sum of English pounds would be owed by the appel- 
lant company and the substance of the obligation would not 
differ Irom the original promise. It would then be necessary to 
turn to the question, perhaps governed by Australian law,^ of 
which instrument of payment had to be employed at the substi- 
tuted place of payment, viz. in Australia, in order to discharge 
that obligation. If the Australian currency differs from the 
English, the answer would probably be that it must be dis- 
charged in Australia ‘either in English legal tender of the 
amount expressed in English money of account or in Austra- 
lian legal tender of such an amount expressed in the money 
of account of Australia as will buy in London the amount in 
English legal tender of the obligation expressed in the English 
money of account If, however, the Australian and Enghsh 
currency are identical, the company would be entitled to pay 
cither money of an amount expressed by the obligation. 

The decision of the House of Lords differed in method but 
arrived at the latter result. As regards the opinions delivered 
by Lords Warrington, Tomlin, and Russell,® they started from 
the view that both countries had a common unit of account, 
although there was a ‘difference in the . . . means whereby an 
obligation to pay so many of such units is to be discharged’.* 
On this basis it was not really material that they xe&ained from 
distinguishing between the substance of the obligation and the 
mode of payment or, in other words, between the money of 
account and the money of payment, but jumped to the further 
and different question relating to the discharge of the obliga- 

^ See bdow, p. 240. ® Lord Tomlin at p. 146. 

" We may disregard Lord Atkin’s short opinion (pp. 134-6) beoanse he 
said that ‘ agreeing as I do with muoh of his [Lord Wright’s] reaeoning, euhjeot 
to the qualidcatiou I am about to express, I do not propose to discuss at 
length the questdon before the House’. He then added a few words on the 
topic whether thero are or were two different ‘pounds’, the Australian and the 
Singlish, the result being that he inclined to think they were at the present day 
not the same, hut that at the material dates they wore the same, in which oase 
Australian money could he tendered. In case, however, they were different at 
the materiel dates, the learned Lord did not disEeat &om the construction that, 
as altered, the artiolea provided for payment in Australian po\mds. But see 
p. 177, n, 3 below. * Lord Warrington at p, 138. 
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tion, because there was on that basis no difference between the 
money of account and the money of payment. As regards the 
discharge, it was held that it could be effected by payment of 
what was legal tender in Australia, and in view of the assumed 
identity of money of account and money of payment, it was 
also held that no additional payment was required in respect of 
the superior value of the English money of account. Thus Lord 
Warrington said:’- 

‘The particular modification material in the present case was the 
change of the locus aolviionis as regards dividends from England 
to Australia, The general rule, I think, is well settled — ^namely, 
that in such oases monetary obligations are effectually discharged 
by payment of that which is legal tender in the locus solutionis and, 
unless there is something in this case to take it out of the general 
rule, the question ought, in my opinion, to be decided in favour of 
the contention of the appellant company.’ 

Lord Tomlin said;® 

‘Now where in an English contract governed prima facie by Eng- 
lish law there is a provision for performance in part in another 
country the prima facie presumption is that performance is to be in 
accordance with the local law, and I see no reason why this presump- 
tion does not apply in the present case. That must mean, applied to 
the facts of this case and upon the view I have expressed as to the 
pound, that the obligation to pay is an obligation to pay a sum of 
money expressed in a money of account common to the United 
Kingdom and Australia, and that when the payment under the 
terms of the obligation has to be discharged in Australia it has to be 
made in what is legal tender in Australia for the sum expressed in 
that common money of account. It cannot mean that it is an obliga- 
tion to pay a sum of money expressed in money of account which is 
not Australian money of account and that therefore if payable in 
Australia it must be discharged there by payment either in English 
legal tender of the amomt expressed in the English money of ac- 
count or in Australian legal tender of such on amount expressed in 
the money of account of Australia as will buy in London the amount 
in Englkdi legal tender of the obligation expressed in the English 
money of account.’ 

And finally Lord Bussell said ■? 

‘If this be the correct view (namely that the English and Austra- 
lian currency is identical) this problem would resolve itself into a ease 

1 At pp. 188-9. » At pp. 14S-6. » At p. 148. 
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of the company becoming indebted from time to time in amounts 
payable in Austraba and expressed in terms of units of account 
common to Australia and England. The question then is, bow can 
the company discharge that indebtedness ? The answer can I think 
only be, in whatever currency is legal tender in the place in which 
the indebtedness is dischargeable.’ 

On the basis of the obligation being expressed in terms of a 
unit of account common to Australia and England the result 
reached by the majority of the House of Lords was inevitable ; 
there was one money of account and also one money of payment, 
common to both countries, and the company could therefore 
discharge its obligations by pa 3 dng whatever was a ‘poimd’. It 
would have afforded clearer guidance for future oases if more 
attention had been paid to the distinction between the money 
of account and the money of payment, and to the presumption 
relating to the former^ and that relating to the latter,® and also 
to the law applicable in either case, but this would not in any 
way have affected the result. In any case it cannot be doubted 
that the result was reached on the basis of the proper law of the 
contract, which was English. 

It is on this point that Lord Wright’s opinion is so difficult 
to understand and challenges criticism. Lord Wright started 
from the prima-faoie rule® that ‘whatever is the proper law of 
the contract regarded as a whole, the law of the place of per- 
formance should be applied in respect of any particular obliga- 
tion which is performahle in a particular country other than 
the country of the proper law of the contract’. After stating 
his reasons for the view that the two ourrencies are and were 
different,* he reverted to the question® ‘which currency is in- 
tended on the true construction of the special resolution*, and 
in order to find an answer, he asked the farther question® 
‘whether the proper law of the contract (which is English, because 
the appellant company is an English Company) or the law of the 
place of the declaration and the payment of dividends which is 
Australian, is to govern the meaning of the word “pound”. In my 
opinion the latter is the true construction. The old cases I have cited 
show, as I think, that in determining what ourrenoy is intended, the 

Above, p. 185. “ Below, p. 246. ’ At p. 161, 

* See above, p, 46, where we ventured to express approval of this port of 
Lord '^right’s opinion, 

“ p. 160. 


“ Ibid. 
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general rule prima facie applies that the law of the place of perfor- 
mance is to govern.’ 

Lord Wright thus appears to leave the determination of the 
naoney of account and probably also that of the money of pay- 
ment to the lex loci solutionis, while the other noble liords 
treated the question as being subject to the proper law and 
stated a rule of English municipal law when they said that 
prima-faoie payment must be effected in the currency circulat- 
ing at the place of payment. But it is very difficult to follow 
the course adopted by Lord Wright. 

In the first place it appears that from his point of view, 
according to which the Australian currency differs ficom that of 
England, it was vital to examine the question whether the 
resolution of 1921 involved an alteration of the svbskmoe of the 
obligation (not of the mode of performance) by substituting a 
promise to pay Australian currency for the promise to pay Eng- 
lish money. In efieot Lord Wright gave an afiSrmative answer^ 
to this question, although in a later case® he said that there was 
no such alteration, and although in a still later case he stated 
that no question of substance but a question of performance 
was involved;® his reasoning, however, seems to relate to the 
money oifotftnmt. Secondly, although Lord Wright held Aus- 
tralian law to he applicable, it is doubtful whether in fact he 
did not proceed on the basis of English law ; if so, the explana- 

‘ pp. 16S-7. * Sbo above, p. 170, n. 5. 

’ MowU Albert Borough Oouneil v. A^ulraU^3ian Temperama dh General 
MnUud Life insurance Sode^ Limited, [1037] A.C. 224, 241. His exact 
-words ace quoted above, p. 166, n. S. But on the basis adopted by Lord Wright 
in the AdeUMe case, namely, that Australian and Bnglish pounds ore not 
identioal, primarily a question of construction, i.e. of substanoe, axose, and 
only on. the basis adopted by the majority of the ISouao of Lords, was it, as has 
been shown in the text, possible to treat the case as involving a question of 
perfonnsnee. Again, in He Butger v. J. Ballantyne & Oo, Ltd., [1038] A.C. 
462, 459, 460, Lord Wright said -that 'it was just this difference in -the 
‘'means" of discharging the obligation — that is, the actual ourrenoy — whioh 
-was the eesence of the case’ and that 'under a contract like that In question 
what matters to -the partiea is the means — ^that is, the currency — ^in which the 
obligation is discharged’. Bed quaere. Forties do mind whether they pay or 
receive 100 London pounds or 100 Austrslian pounds, hut the creditor of 
100 London pounds does not mind whether he receives £100 London currency 
or £126 Australian currency. It is suggested once more that a clear realisa- 
tion of the essential difierenco between the money of account, determining 
the quantum, and -the money of payment, determining the quid, solves sU 
problems. 
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lion might be that in this case, as -well as in a later case ■which 
we shall have to consider,^ he did not sufficiently distinguish 
between the apphoation of the law of the place of payment and 
the prima-facie rule of English municipal law that it is the 
money of the place of paymont which, in case of doubt, must 
be taken to have been intended by the parties and which may 
be employed as an instrument of payment. 

But even assuming that Lord Wright intended to and did 
apply Australian law, the question remains whether it is possible 
to accept this -view, which, though it led to the same result, is 
certainly at variance with that of the majority of the House. 

It is not necessary to discuss again his initial principle, formu- 
lated with extreme width, that the law of the place of perfor- 
mance should be applied in respect of any particular obligation 
performable in a country other than that of the proper law.® It 
suffices to scrutinize the somewhat narrower principle ‘that in 
determining what currency is intended, the general rule prima 
facie applies that the law of the place of performance is to govern 

The paramount argument militating against this principle is 
that the determination of the money of account is, as Lord 
Wright himself recognized, a matter of construction; it relates 
to the substance of the obligation, not to its performance, and 
therefore the law of the place of performance cannot govern 
it,® however important that law may be in connexion with 
the instrument of payment to be employed in discharge of an 
obligation construed according to the proper law.* 

Lord Wright’s opinion also blurs the distinction between a 
(national) private international law and a (national) substan- 
tive law.® This can be shown by an example given by Lord 
Wright himself;® 

‘ It is natural and reasonable that the money he [the debtor] should 
be bound to have ready should bo the legal money of that place [of 
performance], rather than that he should have a foreign currency, or 
should have an amount in his home ounenoy which is not the agreed 
figure, but a different figure repi’esenting an exchange operation hy 
which the agreed figure is converted (in this case) from sterling to 

' Auckland Oorporation's case below, p. 177. “ See above, p. 166. 

* See St, Pierre v> South American Stores Ltd., [1937] 3 All B.II. 349 (C.A.) 
at p, 362 o per Gteeer L, J., at p. 364 s per Slessev L. J. 

* Below, p. 249. ® Soe p. 164, n. 1. 


p. 166. 
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currency.^ Similarly, if a Frenchman and a Belgian were to agree 
that francs were to be paid by the one to the other in Brussels, it 
would naturally be inferred in the absence of express terms that the 
Belgian &anc was intended.' 

These words rather fortify the suggestion that Lord Wright did 
not really intend to state the rule of private international law 
which he in fact expressed, but the rule of English municipal 
law that the money of the place of payment prima facie is the 
intended money of account. But if his words are taken literally 
and the alleged rule of English private international law exists, 
the term ‘place of performance’, whatever theory of classifica- 
tion is advanced,® is a notion of English law to be defined by 
Enghsh law, which, in the absence of special circumstances, 
resorts to the place of the residence of the creditor.® According 
to this, the Frenchman who owes ‘francs’ to a Belgian would 
have to pay Belgian francs. But according to French as well 
as Belgian law he would have to pay French francs, since in 
both these laws the currency meant by the parties prima facie 
is that of the place of payment, ‘ which in both laws is the place 
of the residence of the debtor.® If, on the other hand, English 
Law allowed an English judge to apply the proper law of the 
contract, French francs would be payable, whether the proper 
law were French or Belgian — a result which seems to be more 
appropriate. Differences of result may even ensue whore the 
place of payment is fixed if a merchant in Danzig, where Ger- 
man law is in force, sells goods to a Dutch firm, the price bemg 
expressed in guilders and payable in Danzig, an English judge, 
adoptiog Lord Wright’s rule, would have to hold that Danzig 
guilders are to be paid, whereas German law, beiag the proper 
law, would probably say that Dutch guilders axe owed.® 

Lord Wright’s statement is based on a dictum of Lord Eldon 
in 0(tsh V. Ken.nion,’’ which has, however, no beaomg on the 

^ But such exchange operations ore of daily occurrence end in fact unavoid- 
able. ^ See p. 154, n, 4, 

* Above, p. 163. * Above, p. 166, n. 3. ® Above, p. 163. 

* German Civil Code, ss. 266, 270; Commercial Code, s, 301; Stsub (HeJni- 
ehen), Konmmtar fsum Hondebgeseiriittoli, iii. 66S, 002; see WolS, IPR,, 
p. 96 and above, p. 164. 

^ (1805), 11 Ves. 314, 316, Lord Bldon states the platitude that the debtor 
is bound to have the money ready at the appointed timo and place of payment. 
Xhe case dealt with the question by whom a commission due to the creditor’s 
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issue, and on the old Case de Mitd Moneys?- which has already 
been discussed® and which does not state a rule of private inter- 
national law, but a rule of English municipal law, when it lays 
down that prima facie it is the money of the place of payment 
which the parties had in view. 

Eor all these reasons it is submitted that Lord Wright’s dicta 
cannot impair the conclusion, supported by established prin- 
ciples and also by the majority opinions delivered in the Adelaide 
case, that it is the proper law of the contract which governs the 
determination of the currency owed.® 

Unfortunately, however, the difficulties raised by the Adelaide 
case are increased by the later case of Auckland Corporation 
V. Alliance Assurance Co.? where Lord Wright delivered the 
opinion of the Privy Council. In 1920 the City of Auckland 
issued debenture bonds providing for payment of a sum of 
‘pounds’, payable in London, England, or Auckland, New Zea- 
land, at the holder’s option. On the assumption that the London 
option had been duly exercised, the question arose whether the 
holder was entitled to demand payment of the stipulated sum 
of English money or of the stipulated sum of New Zealand 
money converted into pounds sterling at the rate of exchange 


Jamaica agent is payable, if the Jamaica debtor was to pay in London, but in 
fact paid to the agent. 

^ (1604) Davis’s Bep. (Ireland) 18. ‘ Above, p. 166. 

' It may be added that it is donbtfal whether the leanlt reached by Lord 
Wright, on the basis of bis view that the Austroiiaa pound is difieiont in law 
from the En^sh, and was so in 1921, is very felioitous. In view of the fact 
that the resolution of 1921 did not alter the money of account, but merely the 
loeus sohitioma (see above, p. 170, n. 6), it would probably have been better to 
hold that the company o^oed English pounds and had to pay in Australia so 
many Australian pounds as were equivalent to the promised sum of English 
pounds. 

* (1837] A.C. 587. We have a furtheir example of the confusion brought 
about by the statement that the determination of the money of account, being 
a matter relating to the mode of pexformonce, is governed by the law of the 
place of perfoimonce, in the Manitoba case of J ohnson v. Fratt, [1934] 2 D.L.B. 
802. Even Professor Lorenzen (PAe OonJUet of Laws reUjimg to BUla and NoUa, 
p. 163) did not escape the danger of co^ounding the law of the place of pay- 
ment and the money of the place of payment when he said that ’unless the bdl 
or note spedhes a particular coin, the law of the place of payment will deter- 
mine the kind of currency in which the instrument may be paid’ and that this 
equally applies ’where the amount of a bill or note is indicated 'in a kind of 
money having the same designation in the country of issue and in the country 
where the payment is to be made, but having diSerent values in the two 
oountries’. 
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of the day. Lord Wright, apparently accepting the view of the 
New Zealand Court of Appeal that the proper law of tho con- 
tract was New Zealand law, made it quite clear that the case 
involved a problem of construction. But he held that, apart 
from certain questions connected with the New Zealand Local 
Bodies Loan Act, 1913, which are immaterial for the present 
purposes, the case was governed by the Adelaide decision.’- He 
did not discuss the question whether the New Zealand currency 
was the same as that of England, but he was content to rely on 
the Addaide case, the effect of which he stated twice, but in 
different senses. He first said (pp. 604-6) that in that case 

‘it was held that in the absence of express terms to the contrary, or 
of matters in the contract raising an inference to the contrary, the 
currency of the country in which it was stipulated that payment 
was to be made was the currency meant.’ 

But later he said (p. 606) that the principle of the Addaide case 
was that 

‘the House of Lords held that the true meaning of the word “pound” 
must he determined on the basis of a rule depending on a well known 
principle of the Conflict of Laws — namely that the mode of per- 
formance of a contract is to he governed by the law of the place of 
performance.’ 

Undoubtedly, it was the former principle which, on the basis 
that English law was the proper law, was in fact laid down by 
the majority of the House of Lords in the Addaide case as a 
principle of English municipal law, but it is doubtful whether 
it is also a rule of New Zealand law, which governed the Aueh- 
land case. The latter principle, on the other hand, which, if it 
exists, states a rule of Engh^ private international law, is only 
to be found in Lord Wright’s judgment in the Addadde case. 
Nevertheless, in the Avxiklcmd case both these principles enabled 
Lord Wright to arrive at the result that the obligation was dis- 
charged by the pa 3 rment of the stipulated amount of ‘pounds’ 
of English currency. 

It is astonishing that the vital question of the relation between 
the ourrenoy systems of England and New Zealand was not 
discussed. If there existed in 1920 only one system common to 
both countries, the result is undoubtedly correct. But it ig 


^ flOSil A.C. 122, 
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difficult to foUow the decision if in 1920 the systems "were differ- 
ent, as Lord Wright’s remarks in the Adelaide case rather 
suggest and, it is submitted, rightly suggest.^ The natural 
inference would then be that the money of account stipulated in 
1920 was New Zealand currency. Since then nothing had hap- 
pened which could have altered that stipulation. No doubt, as 
regards the London option, the money of payment was English 
money, but if the substance of the obligation was expressed in 
New Zealand currency, one would think that the appellants 
ought to have paid in London as much English money as corre- 
sponded to the promised amount of Now Zealand currency in 
terms of pounds sterling. Nevertheless, as the holder was held 
to be entitled to demand one English pound for each New Zea- 
land pound, the decision in effect substituted an option of pay- 
ment, which was not stipulated by the parties, for a mere option 
of place — ^a result which, as we have seen,® the French Cour de 
Cassation and the Appellate Division of the New York Supreme 
Court were particularly anxious to avoid. 

As regards the general importance of the Amklavd case, it is 
not particularly great. The decision repeats the two conffioting 
principles expressed in the Adelaide case, thus intensifying 
rather than clarifying the difficulties presented by that case. 
It is suggested that they could be solved by adopting three 
principles which, it is submitted, are supported by the opinions 
delivered by the majority of the House of Lords in the 
Adelaide case: 

1. A clear distinction must be drawn between the money of ac- 
count, i.e. the substance of the obligation, and the money of 
payment, i.e. the instrument of payment. 

2. The determination of the money of account, being a question 
of construction, should be governed by the proper law of the 
contract, not by the law of the place of payment. 

3. It should be recognized that it is a rule of English (municipal) 
law, and indeed of most laws, that, in the absence of circum- 
stances indicating a different intention of the parties, the money 
of the place of payment is the money of account meant by the 
parties. 

^ Above, p, 46. 


Above, p, 167, n. 4. 
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m 

We now come to one of the moat obscure chapters of the law 
concerning foreign money, that relating to the determination 
of the money of account in those cases where a liability arises 
which is not foreseen by the parties, and where therefore the 
money of account is not fixed. 

The problems raised by these oases are of particular difficulty, 
not only because they have received little attention, but also 
because they are often interconnected or even confused with 
other questions which ought to be clearly distinguished. Thus 
the question ‘which money is the money of account according 
to a given municipal law ’ must be differentiated from the ques- 
tion ‘which law governs the determination of the money of 
account’. Furthermore, there axe oases where a claim arises in 
a particular currency, but consists of certain items which are 
not expressed in the same currency ; in such cases it is necessary 
to determine the currency in which the item is expressed and 
then to convert the ascertained sum of foreign money into the 
money in which the claim is expressed. The former of these 
tasks is discussed in the following paragraphs ; the latter, which 
does not fall under the head of the determination of the money 
of account, but under that of conversion into the money of pay- 
ment, wUl be dealt with later Finally, the rule that an EngUsh 
court has no jurisdiction over a claim not expressed in terms of 
sterling® must not overshadow the problem, aU important in 
times of exchange fluctuations, of defining the money which is 
owed. It may appear that a claim must be translated into 
another currency, either for the purpose of adjusting it to the 
ascertained money of account or for the purpose of legal pro- 
ceedmga ; but before this is done, the claim may ‘have to be 
assessed in the currency of a foreign country’ and the court may 
therefore ‘have to arrive at a figure expressed in foreign cur- 
rency’.® 

^ Below, pp. 261 aqq. ® Below, pp. 288 aqq. 

’ IH Fariinando v. Simon Smits <6 Co„ [1920] 3 K.B. 409, 416 per Soruttoa 
Ij,J, ; in. The Voliumo, [1921] 2 A.C. 644, 663, which concernod. a oladm foi 
damages expressed in ItaUaii lire and canaed by the loss of hire owing to a 
collision in. the Mediterranean, Lord Sumner, it is true, said : ‘ That compensa- 
tion was not recoverable in any particular oorrenoy, and although for con- 
venience of proof it would be severable into divers heads end items, it would 
he one gross sum, recoverable once for ah. . . . The essential thing to lememher. 
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A few examples may illustrate the importance of these dis- 
tinctions. A German subject, domiciled in Germany, dies in the 
United States, leaving property in the United States and in 
England ; he has made a will disinheriting his daughter ; under 
German law the daughter is entitled to a legal portion of half 
of the value of the share to which she would have been entitled 
if no will had been made. For the purpose of dealing with this 
darm the English administrators must first decide which law 
governs the question of the currency in which this claim is 
expressed. If it is formd that the matter relates to the distribu- 
tion of the estate and is therefore governed by German law,^ 
they must then ascertain in which currency the claim is ex- 
pressed according to German law. Under German law it is 
perhaps expressed in German currency.® The administrators 
must then convert the estate into German money in order to 
ascertain the amount of the legal portion. The duly ascertained 
sum of German money must then be reconverted into English 
money. The two last operations have nothing to do with the 
determination of the money of account. 

Again, suppose a Greek and a Swedish ship collide m French 
territorial waters. The Greek ship is repaired m Genoa and her 
owners pay for the repairs in Italian money which they remit 
from Aliens, where they have bought it in exchange for Greek 
drachmas. They have an insurance policy with a British com- 
pany which is denominated in pounds sterling. The first prob- 
lem which arises is that of determining the law governing the 
question in which money the insured’s loss is measured. On the 
basis of the applicable municipal law it must be foirnd whether 
Italian or Greek money or perhaps French or Swedish money 
is owed. This sum must then be converted into pounds sterling 
in order to adjust the claim to the money of account referred 
to in the policy. 

wbioh the appeUants Bomewhat ignored, is that the Bum in queation here is 
only an itom in a general claim for damages for a wrong done at sea which was 
the subjeot of oompensation just as naturally in British as in Italian currenoy.’ 
This apparently means that a distinction must be made between the ‘ damages ’ 
and the ‘items’ of which the damages consist. But whatever mi^t he said 
about the damages, Bord Sumner’s words do not aBect the neoessity of deter- 
mining the money of account in which the items are ei^ressed. See also Thi 
Boom QSo, 1), [1933] F. 251, 272 per Bnmer I. J. 

See, e.g., Ohesbire, pp. 612 sqq. 

® See the authors quoted in p. 182, n. 2 hdow. 
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A last example: a German firm has sold goods to a French 
customer for a certain sum of French francs and undertaken to 
deliver them in Paris. Owing to the buyer’s refusal to accept 
delivery the German firm suffers damage which amounts to 
either 200 reichsmarks or 1,200 francs, and in respect of which 
an action is brought here. Under English law the foreign money 
must he converted into pounds sterling at the rate of exchange 
ruling at the date of breach. While at the time when the con- 
tract was made, both 200 reichsmarks and 1,200 francs were 
equivalent to £16, the damages, if expressed in francs, amount 
at the date of breach to £12 only, because in the meantime the 
French currency has been devalued, though the sum of reichs- 
marks has at that date retained its value in terms of pounds. 
Before the conversion, necessary for the purpose of instituting 
proceedings here, can be made, it is therefore necessary to ascer- 
tain whether the damage is expressed in reichsmarks or francs. 
The first question, accordingly, is to find the law governing the 
determination of the money of accoimt. If the lex ccmsm is 
German, it may appear that under German municipal law the 
seller is entitled to measure his damage in reichsmarks'^ and thus 
to demand £16. Since under French law the result might be 
different, it is clear that the conversion into sterling presupposes 
the determination of the money of account. 

1. Turning now to the rules of municipal law relating to the 
determination of the money of accormt in such cases, we are 
bound to admit at the outset that no general principle can be 
laid down with safety. Some authors, it is true, suggested a 
working rule to the effect that liability arises in the currency 
of that country whose law governs the obligation.® But a single 
example will show that this cannot be right : a French importer 
buys Brazilian coffee for a sum of milreis from an American 
exporter under an American contract which the sriler fails to 
perform. The Frenchman has resold the goods to a Dutch firm 
for a sum of Dutch florins, but as he cannot perform his con- 
tract, he is made liable for a sum of Dutch florins which he 
purchases with French francs, and in respect of which he claims 
damages from the American exporter in England. It is clear 

1 See p. 183, u. 6 telow. 

® Heco, XieMucA alee oeslerreichUiihm SandelmaIttB, p. 166; Neumeyer, 
pp. 168 sqq. 
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that the Kability may be measured cither in milrcis or in French 
francs or in Dutch florins, but American dollars, the currency 
of the lex ca/usae, cannot possibly play any part. It is indeed a 
fact of frequent occurrence that liability arises in another cur- 
rency than that of the lex causae. Another suggestion^ is that, 
on principle, the determination of the money of account is a 
mere question of fact to be decided on the strength of the 
circumstances of the case. This is certainly not a very satisfac- 
tory emergency solution,® but in many cases it may be justified 
by an implied term in the contract® and, if recognized as being 
subject to the following extensive qualifications limiting its 
ambit, it may be adopted in those oases where no better rule is 
available. These qualifications are as follows: 

(а) In some cases where the liability arises out of a con- 
tractual relation, it may be possible to find in the contract an 
indication of the money by which the liability is measured. 
Thus the wrongful dismissal of an employee salaried in foreign 
money involves a liability of the employer to pay damages 
expressed in the foreign money in which the salary was stipu- 
lated.^ Similarly, if royalties payable in respect of the user of a 
patent are expressed in a certain currency, damages payable by 
the licensee for the breach of the licence agreement are to be 
calculated on the basis of the same currency.®’® 

(б) In a second group of cases an indication as to the proper 

^ Nussbaum, QM, p. 245. 

® Though it ia better than that proposed by Melchior (sB. 193, 194), -who 
would resort to the moneta /on. 

° See the oases p. 1S6, a. 1. 

^ Cf. Ottomm Bank v. Ohakarian, [1930] A.C. 277, 284 (P.O.) as explained in 
Ottoman Bank v. DaaccUopouloa, [1934] A.C. 364, 364 (P.C.). 

" But see German Supreme Court, 4 June 1919, ROZ. 96, 121, where It was 
held that a sum of 21,000 kroner payable in respeot of damages for breach of 
contract were only an ‘item’ in a claim for damages expressed in German 
money, so that the creditor was entitled to demand German money. 

° Bnt if goods are sold for a price expressed in a certain foreign currency, 
damages to which either of the parties may be entitled are not necessarily 
measured in the same currency. In tins country the principle to be mentioned 
m the text under (6) seems to apply, although the case of Bam v. Field (1920), 
6 IA. Ij.B. 16 (0,A.) presents some difficulties: goods which were lymg in Mew 
Yorkweiesoldf.o.b. Mew York at a price which Bailhehhe J. ((1920) 3 LI. L.B. 
26) and the Court of Appeal held to be expressed in Canadian ddUara. Damages 
due to the seller were asseeeod in Canadian dollars and then converted into 
pounds sterling, although Mew York was the place where the goods were to be 
delivered. In Oernumy it was held that a German buyer who claims damages 
from lus seller for the latter’s failure to deliver goods sold at a price expressed 
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money of aooount may be derived from the fact that, under the 
law applicable to the case, the defendant is under a duty to 
restore to the plaintiff the value of the injured article or interest. 
In such cases it may be a guiding principle that the liability is 
expressed in the currency of the place where, in the oiroum- 
stanoes, the value is ascertained.^ Thus it seems that under 
English municipal law® damages for non-delivery or non-accep- 
tance of goods are measured not only by the market value® at 
but also in the currency* of the place wWe the goods ought to 
have been delivered or accepted.® Or if through the defendant’s 
negligence a house in Prance is destroyed, the loss must be 

in non-Qeiznan ourrenoy must measure his damages in German money, unless 
he con show that in the course of his business he would at once have oonvertec^ 
the goods into non-Qoiman currency: Supreme Court, 8 April 1921, RQZ, 102, 
60; 7 Doe. 1923, JW. 1924, 672 ; 27 Fob. 1924, JW. 1926, 1477; see also 
30 June 1926, R&Z, 111, 183. As to France see Cour de Paris, 26 Jan. 1929, 
Clunet, 1930, 380. 

^ Nuasbaum, Geld, p. 247, and Mayer, Voltiioacliuld, p. 20, adopt the formvde. 
that the claim for the rostitotion of value is expressed in the same cmTenoy as 
that in whieh that value is ascertained. But this formulation oontains a peHHo 
prindpii which can only he avoided if reliance is placed on the placa with 
raferenoe to wHoh the v^ue ia ascertained. 

“ It is necessary to emphasize that this is not a rule of private international 
law; other municipal laws, e.g, German law (see p. 183, n. 6) have adopted 
difEerent rules. The conflict must be decided by the rules of private inter- 
national law to be discussed under (2) btiow. 

* See, o.g,, Rodocmtuiki v. MUbum (1886), 18 67, 78 per Lindloy L.J. ; 

at p. 80 per Lopes L.J.; Strlmu Bruke AMe Bolag v. EvtdMmon, [1906] A.O. 
616 ; Tha Arpad, [1934] P. 189, especially at p. 222 per Maugbnm L. J. 

* Di Berdinando v. Simon Smite dh Co., [1920] 3 K.B. 409, 414 per Sorutton 
LUT. ; defendants eonverted goods wbich were to be carried firom England to 
Milan, where they were to be delivered to on Italian consignee. The damages 
were assessed in Italian lire. As to the question whether the result would be 
difieront if the consignee was a French &tm, see the text under (c). The action 
concerned a olsim agsunst caciiers for conversion, while in Bam v. Field (1920), 
6 LI. L.B. 16 (C.A.), a claim was made against the buyers of goods and the 
damages were assessed in the oucrenoy in whieh the purchase price was held to 
he expressed, not in that obtaining in the place where the goods were to be 
delivered (see p. 183, n. €, above). Although the words employed hy Scrutton 
L.J. in Di Ferdinando’a case warrant the statement in the text, it is doubtful 
whether or not they must be limited to oonveraion cases and whether in cases 
of contracts of sale where the purehose price is expressed in a certain currency 
they ore superseded by the decision in Bam v. Field, which was not discussed 
in JH Birdmando'a case. 

' 'Where German law refers to the market value (but see p. 183, n. 6) the 
principle is the same. But if the market value of goods in Biunburg must be 
restored and it appears that tire goods are quoted there in pounds sterling, the 
liability is measured in pounds sterling: Supreme Court, 22 Nov. 1923, BQZ, 
107, 212. 
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measured in French francs, because it is in such money that the 
value of the house is ascertained. There remain, however, many 
oases where the placo with reference to which the value is to be 
ascertained is not fixed, and where, therefore, it is impossible to 
refer to the currency of that place. In such cases there exists no 
other alternative than to apply the emergency solution men- 
tioned above.i 

(c) In many cases a problem of more general importance 
arises which may be formulated as follows : is the currency in 
which the liability is to be measured the currency in which the 
loss as such is expressed, or the currency which, in the course of 
an exchange operation, tho plaintiff finally employed in order 
to repair the loss ? Again it seems convenient to consider an 
example. We have seen that if the promise to deliver goods to 
an Italian buyer in Milan has been broken, the damages must 
on principle be measured in Italian lire.® Suppose the goods 
were to be delivered at Milan to a French buyer. Would the 
damages then stfil be measured in Italian lire, or ought they to 
be measured in French francs, and would it matter whether, in 
order to fulfil his obligations or to compensate his Italian buyer, 
the Frenchman had bought goods against his seller or a sum 

^ It may be ajipropriate to give some examples showing how the cuirenoy is 
dotermined by nothing but the actual oiroumstonoes. If my agent defrays 
expenses, I am bound to repay to him that money which he had to spend ; thus 
if a German forwarding agent pays Belgian francs for the consignor’s account, 
the latter must repay to him Belgian francs; German Supreme Court, 22 Oct, 
1924, ROZ. 100, 86 ; similarly 28 April 1824, JW. 1924, 1693, No. 9 ; 6 May 1933, 
'Wa.mRapt. 1933, No. 112. But otherwise in Austria: Supreme Court, 3 Oct. 
1933, RiAelsZ, 1933, 741. As to Belgium see Piret, No. 26. If a consignment 
from Hamburg to Botterdom is declared to contain hydroohlorates and in fact 
contains spirits, so that the master of the ship is made liable for a fine of 

6.000 Dutch florins, the consignor's liability is measured in florins, not in 
German marks: Gennan Supreme Court, 27 Beb. 1924, JW. 1926, 1477. But 
see the very doubtful decision of the German Supreme Court, 27 Jon. 1928, 
RQZ, 120, 76: in 1914 the plaintifrs bad acc^ted accommodation bills for 

180.000 Ikenoh franca for tbs defendant; they paid the bills in 1016. The 
Court of Appeal ordered the defendant to indemnify the plaintiffs by the pay- 
ment of 180,000 Brencb francs together with damages in lespeot of the depre- 
ciation of the Brench cuirenoy since 20 Beb. 1926, when the defendant failed to 
comply with Gie plaintiffs’ demand for payment. The Supreme Court, however, 
reversed this convincing judgment and held that the oleim was expressed in 
reichsmarks (i.e. in the new ourrenoy replacing the mark currency and intro- 
duced only in 19241) and that the defendant was liable to compensate the 
plaintiffs for the value of 180,000 Brenoh francs in 1916. 

’ See p. 184, n. 4, 
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of Italian lire, thus spending a certain amount of Prenoh 
francs 

In the present state of the authorities no definite answer can 
he given, but it seems to he the better view that the liability is 
expressed in that money which is eventually employed by the 
injured party and to which the damage is thus finally traced 
back. 

The first authority to which reference must be made is a 
dictum by Lord Sumner in The VoUurno.^ The decision itself 
concerned the question of how a sum of Italian lire, due in 
respect of loss of hire caused by a collision with the defendant 
ship, was to be converted into pounds sterling. As regards other 
items of the damage, namely expenses incurred by the Italian 
owners in respect of repairs at Gibraltar and Newport News, 
the parties arrived at an agreement and this question was not 
before the courts. But as to these items Lord Sumner made the 
following observation: 

‘The cost of the temporary repairs inourred at Gibraltar would, I 
suppose, have been proved in sterling; if they had been done at 
Marseilles or Cadiz, they would have been proved in francs or in 
pesetas, just as the repairs at Newport News would have been proved 
in dollars. . . , The charter furnished very precise evidence of the 
then value of the ship in use. . . . The owners of the CeUa would have 
been at liberty to ohaUenge it, if they could, and if there had been 
no charter, the Italian owners might have shown what employment 
in Greece or in Norway could have been got, and so have measured 
their loss in drachmas or in kroner, instead of in lire.’ 

A similar view was expressed by the Court of Appeal in The 
CanaMm, Tremsport? This was an action by Prenoh cargo- 
owners against a ship for damage caused, through a collision in 
the river Parana, to its cargo, namely logs bought in the Argen- 
tine and paid for in pesos. The cargo-owners converted the 

^ It; may be uieatioixed that oertaiu Trenob writers have suggested the rule 
that liability is always expressed in the money of the injured party’s nationality 
or domioile or place of residenoe; this, however, was not put forward as a 
general piisvoiple, but as referring to tortious liability only: Btquignon, La 
Lette d9 rmnmie dirangire, jpp. 24 sq^.; Degoud, Bip. du dr, M. iii (1929), 
’Change’, No. 176 j Arndnjon, Precis de droit intemaiimalprM (1984), ii. 366. 
As to the determination of tho money of aooount in ease of to;^oua liability 
under public international law soe Nolde, Jieo, dea Gown, 1929 (27), 243, 
270 sqq, 

» [192I12A.C.644, 664, 


» (1932) 43 U. L.B. 409, 
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purchase j)rice paid by them into sterling, the sterling into 
Erenoh francs, and the French francs hack into sterling, which 
procedure brought them a profit.^ But ScruUon L. J. said® ‘ that 
the proper way was to find out the pesos’ and that ‘having got 
your loss in x pesos you convert into sterliag’. To Greer L.J.® 
it did not seem 

‘to make any difference that the cargo-owners were French people 
who had had to obtain pesos to pay for the goods by converting 
francs into pesos. That does not seem to me to affect the question at 
aU, because what the ship would have had to pay, if it had recognized 
its obligation at the right time, would have been in South America 
the number of pesos which would have enabled the appeUonts to pro- 
cure a similar quantity of cargo in South America and ship it again.’ 

While these words clearly disentitle the victim from converting 
the loss into his domestic currency, Lord Sumner’s dictum leaves 
it an open question whether the victim is compelled or merely 
allowed to measure the loss in the currency in which it actually 
arose. 

On the other hand, there are two cases arising out of the 
liquidation of British American OmtinenM Banle, Ltd. which 
must be considered m this connexion. In Be Ooldzieher tfe Penso’s 
Claim*' the essential facts were shortly as follows. The appli- 
cants, Brussels baiikers, had bought from the above-named 
bank 85,000 American dollars and 1,000,000 German marks 
which were to be delivered to the applicants’ correspondents in 
America and elsewhere.® The account between the parties was 
kept in Belgian francs and the applicants duly paid 1,539,850 
Belgian francs. But the bank failed to fulfil its part, and the 
apphoants therefore purchased against the bank 86,000 Ameri- 
can dollars and 1,000,000 marlcs for 1,587,340 Belgian francs. 
They measured their loss at 1,619,367 Belgian francs, and the 
decision of the court merely related to the proper date with 
reference to which that sum was to be converted into sterling ; 
there was no reference to the question whether dollars and 
marks should have been the money of account and whether 
Belgian francs could be claimed only in so far as the difference 

^ This particular method was certainly wrong. It was only arguable that 
the pesos should have been converted into francs and the francs into sterling, 

» p. 412. * p. 414. * [1922] 2 Oh. 576. 

° At p. 676 end see Liaaer db Boaen&rane'a Olakn, [1923] 1 Oh. 276, 287 per 
P. 0. Lawrende 3, 
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between the two sums of Belgian francs, namely 47,490 Belgian 
francs, was concerned.^ In the next case, JJe lAsset <&> Mosen- 
Icram's Claim, ^ the facts were similar. The applicants, Ham- 
burg bankers, bought from the bank 50,000 American dollars 
and £3,292 9s. Id., for which the consideration was duly paid. 
Tho bank failed to deliver the two amounts and the applicants 
therefore purchased 50,000 American dollars and £3,292 9s. Id. 
against the bank, for which they spent 4,339,919 German marks. 
The applicants claimed a sum of £20,000 odd, representing the 
value of this sum of marks. The decision primarily concerned 
the question of the proper rate of exchange to be adopted for 
the conversion into sterUng, but P. 0. Lawrence J. referred 
to the present problem in these words, not contradicted by the 
Court of Appeal:® 

‘The sole reason why the question of converting German marks 
into English money became relevant in the present case is that the 
applicants are resident and carry on business in Germany and the 
Gawrt has, therefore, mi the first instance to assess the damages in Qerrmn 
currency* The purchase by the appHcants of the American and 
English currency against the bank happens in the present case to 
have fixed the amount of these damages.’ 

The last sentence was expressly approved of by Lord Stemdalo 
M.R.® and Warrington L. J. (as he then was),® who, however, 
added ; 

' ... all that the claimants did was to ascertain the amount of their 
damages by actoaily buying the dollars and the sterling in Germany. 
They need not have done that ; they might have made a claim for the 
loss they had sustained by not having their dollars and sterling. 
Probably the amount would have been the same, but that does not 
matter.’ 

These two cases are certainly different from the two cases dis- 
cussed above, inasmuch as there happened to be a purchase 
against the hank. But this cannot be material, and one worild 
tbink that, if in the latter cases the claimants were entitled to 
measure their damage in Belgian francs and German marks, the 
French cargo-owners in the Oamdim Transport case should 
have been entitled to measure their loss in French francs. 

2. It remains to add a few words on the much neglected ques- 

^ Bui as the claim was fyi damages, not for a debt, the principle mentioned 
supra, p. 184, n. 4, could have been appUcahle, * [1923] 1 Oh. 276. 

* At p, 286. * Italics ours. * At p. 291. • At p. 292. 
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tion of the law which, in case of a conflict of laws, governs the 
determination of the money of account. It seems clear that this 
task can he discharged by one legal system only, namely, by the 
proper law of the obligation.^ Thus, if goods are sold from Ger- 
many to England, but not accepted here, the question whether 
the damages are measured in German or English currency falls 
to be decided by the proper law of the contract. If it is German, 
the damages are probably expressed in German currency f if it 
is Enghsh, the rule of English municipal law applies that the 
damage consists of the market value at the place of delivery 
and is measured in the currency of that place.®** 

A particular difficulty, however, arises in tort cases. If the 
tort is committed on the high seas, E ng lis h courts always apply 
English law,® and there is consequently no real conflict of laws 
involved.® But if the tort is committed on land, it is not easy 
to say which law governs the tort and, accordingly, the deter- 
mination of the money of account. It is usually said’ that a 
tort must be unjustifiable by the lex loci delicti and actionable 
by English law. As regards the effects and incidents of the 
tortious liability this formffia is, however, capable of more than 
one construction, and this lack of lucidity is particularly evident 
in the present connexion. The term ‘actionability* is either 

^ Fraukonstein, Internationales Privatrecht, ii. 203, 204; Molchior, Qrund- 
lagm, pp. 277 sqq. The question of the law applicable to the determination of 
the ourrenoy in which liability is measured was not discussed in any of the 
oases dealt with under (1) above. But it is submitted that in all those cases the 
courts proceeded on the basis of English law, being the law of the obligation. 
This especially applies to Tlie Voltumo, [1021] 2 A.C. 644 and The Canadian 
Tranapott (1932), 43 El. L.K. 409, which concerned damagee arising out of a 
collision on the high seas, in which cose EngUsh law is always the governing 
law: see the text. 

“ See p. 183, n. 6. * Sea p. 184, n. 4. 

'* Tho question has nothing to do with the measure of damages, because it 
does not relate to the quantification of damages in the usual sense. 

' See, e.g., Chartered Mercantile Bank of India v. NeOierUmda India Steam 
Bavigaiim Co. (1883), 10 Q.B.D. 521, 637 per Brett L.J. ; Dicey, pp. 778 sqq. ; 
Choshiie, pp. 306 sqq. It is generally said that the tort is not governed by the 
common law of England, but by the general maritime law as administered in 
Enj^ond. But this is a *periphrasis’ and it is in fact the law of England which 
is applied; Lloyd ■v. Quite: t (1865), E.It. IQ.B. 116, 126perWilles if. delivering 
the opinion of the com-t. The matter may be different, if torts are committed 
on board a ship: see Dicey and Cheshiro, l.o, 

" See above, n. 1. 

’ Carr v, Praoia Times dh Co,, [1802] A.C. 176, 182 per Lord Macnaghten; 
Dicey, pp. 770 sqq. ; Cheshire, pp. 204 sqq. 
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understood in a very strict and limited sense, in which case it 
would not comprise the effects and incidents of the tort at all, 
but would refer merely to the remedy; it might then be per- 
nnssible to say that the effects and incidents, especially the 
measure of damages and the currency in which they are ex- 
pressed, are governed by the lex loci delicti. Or the term ' action- 
ability’ may be understood in the widest possible sense, in 
which case the principle would in effect be that tortious liability 
is governed by English law except in so far as the wrongful act 
must be unjustifiable by the lex loci delicti', in this case the 
money of account in which the damages are measured would 
always be determined by English municipal law. The present 
state of the authorities is rather in favour of the latter view, 
however unsatisfactory it may be.^ It must suffice to refer to 
these uncertainties, since a more detailed discussion of tho con- 
flict of laws relating to torts would fall outside the range of 
these studies. 

^ See, e.g., Thi Salley (I8G8), L,B. 2 P.C. 193, and see Machado v. Foniea, 
[1807] 2 Q.B. S31. There is no case where, apart from the question of justifi. 
ability, a rule of tho lex loci delicti was applied to the effects and inoidonts of 
tho wrongful act. 



CHAPTER Vn 


THE NOMINALISTIC PRINCIPLE, ITS SCOPE, 
INCIDENTS, AND EFFECTS 

I. The province of the law of the ourrenoy. II. The effect of territorial 
changes. III. The private international law governing revalorization. 
TV. The rulos of municipal law relating to compensation in respect of 
depreciation of foreign money obligations: (1) the quantum of simple 
debts; (2) damages for non-payment; (3) determination of the amount 
of unliquidated damages ; (4) equitable remedies. V. Protective clauses ; 
gold clauses in particular. The law governing (1) the existence of a gold 
clause; (2) the construction of a gold clause; (3) the validity of a gold 
clause ; (4) attempts made to avoid the abrogation of gold clauses under 
the proper law ; (a) restrictive interpretation of tho parties’ referonco to 
the proper law; (&) denial of extraterritorial effects; (c) incompatibility 
with public policy. 

I 

When on the strength of the principles explained in the pre- 
ceding chapter, the money of a certain onrrenoy has been found 
to be due by the debtor, the substance of the obligation is in 
general clearly fixed and no further comment is required: if it, 
for instance, appears that the debtor owes 10,000 French francs, 
it will generally be easy to determine what such 10,000 French 
&anoB are. But the matter may become more difficult if between 
the time when the contract was made and the time when per- 
formance becomes due the monetary system with reference to 
which the parties contracted, or its international estimation, 
suffers a change. It may then become necessary to scrutinize 
the question what is legal tender of that currency and how much 
of such legal tender the creditor is entitled to claim. For 
example, in September 1936 a British buyer of Belgian goods 
promises the French exporter to pay 10,000 francs in July 1937 ; 
it appears that the parties were oontraoting about French francs 
which at the time of the conclusioh of the contract were equal 
to £130, but which, in view of the French firano’s departure 
from the gold standard in June 1937, are worth only £80 at 
the date when payment is to be made, and oMy £68 in June 
1938 when the action is tried. Or a loan of 10,000 marks, made 
by an Englishman in 1913, is to be repaid in 1926 when the mark 
currency is replaced by the reiohsmark currency, one reichsmark 
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being equal to one billion of paper jnarljs. In both oases the 
problem arises of determining both the quid and the quantum 
of the foreign money obligation and of defining wliat, and how 
much, it is that forms the subject-matter of the obligation. 

In view of the universal recognition of the nominalistic prin- 
ciple in all its aspects,^ the solution of this question cannot be 
open to much doubt. The units of account referred to in a 
monetary obligation are nowhere equiparated to a quantity of 
metal (metallism), but are generally to be defined by the 
‘recurrent link’ rule set up by the State. Money, being a creature 
of the law, is regulated by the State, and mote particularly, it 
is the State which decides which chattels are legal tender. 
Moreover, it is the State which determines the (nominal) value 
set upon such money. As each State exercises these sovereign 
powers over its own cuirenoy, and as there is no State which 
would legislate with reference to another country’s currency, 
it must be the law of the currency which determines whether a 
thing is money and what nominal value is attributed to it.® 
What 10,000 French francs consist of is exclusively defined by 
French law; there is no other law in the world which would 
explain the meaning of that denomination and which would 
lay down, whether certain chattels are French legal tender and 
for what nominal amount they are so. We therefore arrive at 
the rule that the law of the currency determines which things 
are legal tender of the currency referred to, to what extent they 
are legal tender, and how, in case of a currency alteration, sums 
expressed in the former currency are to be converted into the 
existing one, the metalHo or inherent value of money always 
being immaterial.® The import of this rule is most obvious if 

^ See above, pp. 10, 33, 63 eqq. 

® It is obvions that the question -whether a distinot soonetsiy system exists 
mxist also be aoswexed by the law of the ouirency which is asserted to be a 
distinot one; see on this question above, pp, 40 sqq. 

* This xvile applies irrespective of whether the law of the obligation is 
identioal -with or different from the law of the outrenoy. For even if the law 
of the obligation differs from that of the ourreney, the nature of the money 
of account whioh is the subject-matter of the obligation can. be determined 
only by the law of the currency, and it is of no praotioal interest to decide 
-whether the law of the ovosenoy applies by reference or by incorporation (see 
on this point above, p. 118) Tbeoretieshy it might be proper to say that, 
whUc the lew of the ourrenoy decides whether, and for which nomin^ -value, 
things ore legal tender, the law of the obligation should govern the question 
whether or net the nominal -value of money determines the quantum of the 
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the currency alteration is merely an intrinsic one the introduc- 
tion of new kinds of coins or notes or the replacement of a gold 
specie standard by a fiduciary issue does not affect the denomi- 
nation of the obligation whatever the real value of the new 
money may be; the promise to pay 10,000 French francs is 
satisfied by the pa 3 mient of whatever are declared to be 10,000 
French francs by French law. If the currency alteration is an 
extrinsic one,® and if in accordance with the modem practice 
a rate of conversion established by the law of the currency 
links the replaced currency to the present system, a debt 
expressed in the former money is translated into a debt ex- 
pressed in so many units of account of the latter money as 
result fi?om the rate of conversion: a debt expressed in pre- 
war Austrian kroners was until recently denominated in so many 
Austrian soMUings as corresponded to the rate of conversion to 
be found in the Austrian legal tender acts and is expressed in 
reiohmarks according to the rate of conversion established by 
the Germans. 

Although some dissentient views have been expressed,® the 

obligation (see Eckstein, OeUdactMid vmd QMmert, p. 104), But as all laws have 
adopted the nominalistio principle, such a distinotion is unnecessary. This is 
a case where the rules of private intemaUonal law can be dispensed with, as the 
law of the world has bocome uniform. 

^ In the sense mentioned above, p. 37. 

* On which see above, p. 37. 

' The literatmo is collected by Neumeyer, p. 269. The criticism is mostly 
expressed in the formula that the ooura ford, i.e. compulsory legal tender 
legislation (see above, p, 31), has no extraterritorial efiect. In so fax as such a 
statement refers to the influence of the issue of inconvertible paper money on 
gold and similar clauses, it will have to bs dealt with below, pp. 329 sqq. But 
sometimoa a more general statement is made which must be mentioned in idiis 
coimexion. Thus it is said by Wharton (Pormele), a. 618, that ‘legal tender acts 
[are] not extraterritorial’, and similar statements can often be found in Erance 
and in Eg3q)t (see, e.g., Court of Appeal of the Mixed Tribunal, 19 May 1927, 
Olunet, 1928, 766: lie oours fored 'n’est dvidemment pas appliquabls en dehors 
des &ontidxeB de I’dtat frangois’). The meaning of such a rule would be that 
currency alterations are not recognized internationally. It will be shown in 
the text that no such rule exists and, moreover, it has been expressly rejected 
by the Privy Council in the recent case of Ottoman BanJe v. Chakarian (No. 2), 
[1938] A.C. 260, 278 where Lord Wright said; ‘A further point put forward 
by Sir William Jowitt was based on the oonstruction of the Turkish statute 
which authorized the issue of ourrenoy notes and made them legal tender. 
Theso statutes were in terms limited to Turkish currency in. Turkey. Sir 
WBliam Jowitt has contended that outside Turkey pre-war ourrenoy law re- 
mained in efieot, so that the legsl tender outside Turkey remained the Turkish 
gold pound. Their Lordships are unable to aoostit t.hfa nnT.foT,4.4».. mt.- 



194 THE NOMINALTSTIC PRINCIPLE, ITS SCOPE 
majority of legal writers^ and tho oourte adhere to this rule.® 
Por the first time in modem history the problem gained promi- 
nence in Germany in connexion with the famous ‘Coupons 
Actions Certain Austrian railway companies had issued bonds 
payable either in Austrian (silver) guilders or in thalers then 
circulating in Germany.® When after the establishment of the 
German Reich a uniform mark currency based on gold was 
adopted, it was provided by German law that debts expressed 
in thaler were to be converted into mark debts at the rate of 
1 mark to -J thaler. In view of the adoption of the gold standard 
in Germany, silver and, in consequence, the Austrian silver 
currency heavily depreciated, and the debtors denied that they 
were liable in the new currency based on gold. But in Germany 
the Supreme Courts held that, if the thaler option was exercised, 
the companies had to pay the bonds and the coupons in mark 

omrenoy in any partioular country muat be determined by the law of that 
country, and that law is naturally in terms limited to do&iing what is legal 
tender in that country. But when that is fixed by the local law it determines 
what is the legal tender of that country for purposes of transactions in any 
other country, so that a foreign Court will, when such questions come beforo 
it, give effect to the proper law of legal tondor so determined. There is no 
foundation in their Lordships’ judgment for the argument that Turkish papor 
is only legal tender as equiv^ent to gold std) modo, that is, within the territorial 
limits of Turkish jurisdiction.’ In JOaaoalopcmloa v. Ottoman Bank, [1934] A.C. 
364, 302, the Privy Council had regarded It as questionable whether the Turkish 
currency notes ‘were ever made legal tender for any paymont under a Turkish 
contract which hy that contract had to be made outside of Turkey’, and 
there indeed exist serious doubts on this question: see the refoiences, p. 96, 
note 4. 

See e.g. Arminjon, Priois, pp. 367, 368; Sulkowski, Rec. 29 (1029), pp. 
29 sqq. ; Neumeyer, l.c. ; Nuasbaum, QM, pp. 138 sqq. ; Wolff, Internationales 
Privatrecht, pp. 97 sqq. 

° It is noteworthy that such monetary changes and their effects are accepted 
everywheM without the question being raised whether a rule of public policy 
suob as that laid down hy Dicoy, pp. 26 sqq., does not prevent their recognition. 
It is possible that ideas of public policy are at tho back of those writers’ minds 
who deny extratorritorial effect to legal tender legislation (see p. 193, n. 3) 
and that they influenced Holt C.J. in Da Costa v. Oole (see p. 106, n. 1). But 
these views are out of favour, and no principle of puhlio policy is nowadays 
invoked in such coses. It was clearly an exception that a rate of oonvorsion 
established in Poland for the purpose of converting mark debts incurred before 
the separation of certain eastern provinces from Germany was held by German 
courts to he ineconoilahle with German public policy on the ground that the 
Polish stotuto was directly intended to inirue German subjects; Berlin Court 
of Appeal. 26 Peb. 1922, 28 Got. 1922, 2 Hov. 1928, JW. 1922, 398; 1923, 128; 
1928, 1462. 

* As to the question whether or not there existed an ‘option de change’ see 
above, p. 162, n. 2. 
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at the rate of conversion established by the German legal 
tender act, although the contracts themselves were governed 
by Austrian law.’- In more recent times this view has been 
consistently upheld by the German Supreme Court® and also 
by the Supreme Courts of all other countries in fact, only on 

' Beichaoberhondelagericht, 19 Feb. 1878, R0H6. 23, 206 ; 8 April 1879, 
BOHCf. 26, 41 ; Supreme Court, 12 Deo. 1879, ROZ. 1, 23; 1 March 1882, ROZ. 
e, 126; 0 E'eb. 1887, ROZ, 19, 4&; Bee SaHmarm, Internationale Geldschulden 
(1883); F. J. Bekker, Oouponeproeeaae (1881), and Wallcer, Internationales 
Privatrecht, pp. 408 sqq. 

° There are innumerable docisione on. the point and all the deeiaions men- 
tioned in p. 203, n. 2; p. 212, nn. 1, 3, 4; p, 213, nn. 1, 2, 3, below are baaed 
on the principle. 

’ Prance: Casa. Civ. 23 Jan. 1924, S. 1925, 1. 267 (3 b osp6ce) (marks); Cass. 
Civ. 26 Feb. 1929, Clunet, 1929, 1309 (roubles); Cour de Paris, 23 May 1931, 
Cltmet, 1932, 441 (roubles) ; Trib. Civ. Seine, 28 Oct. 1926 end Cour de Fans, 
18 Feb. 1926, Clunet, 1927, 1061 ; Trib. Civ. Seine, 23 Feb. 1931, Clunet, 1931, 
396, all relating to roubles, as to which see also Bogand, Rep. dr. intern. (1929), 
‘Change’ Ko. 87, Cf. also the illuminating leoont decision Cass. Keq. 4 April 
1938, S. 1938, 1. 188 (Fhsm-Thi-Hiou v. Banque de I’Indochine), relating to 
piaslros whioh circulate in French Indo-China and which by virtue of the adop- 
tion of the gold standard in 1930 appreciated in value: ‘le pr6t d’me somme 
num4rique de piastiea contraot6 sous I’empire du dficret du 8 juillet 1896, devait 
sous colui du 31 moi 1930 dire remboursd par une somme numdriquoment 6gale 
de piastres, sans avoir dgard h I’augmentation ou h la diminution de la valour 
dsB eepboes stipul^es.’ This decision is a good example for the often forgotten 
fact that nominalism does not always operate in favour of the debtor. Italy: 
Cass. 23 Maioh 1926, Clunet, 1927 , 4 96, and Riv. diriUo commerciale, 1926, ii. 636 
(roubles). Bungary: Supreme Court, 28 May 1929, Clunet, 1930, 614: a loon 
had boon given of 217,920 'couronnea timbries yougoslaves’, i.o. Austro-Hun- 
garian kroners of the old typo provisionally used m Yugoslavia and stamped 
there ; according to a later Yugoslavian legal tender act the kroners were con- 
verted into dinars at the rate of 4 to 1. Judgment was given for 64,480 dinars. 
In a number of recent cases relating to obligations to pay poimds sterling 
or doUars, the Hungai'ian Supreme Court disregarded the depreciation of these 
currencies, but ordered payment at the gold value ; sesKatinszky, RabelsZ. 1637, 
683, and the decision of the Hungarian Supreme Court of 26 Sept. 1935 in Plesch, 
The Gold Olcmae, ii. 43. But it seems that these decisions did not involve a depar- 
ture from the nominolistio principle, but are due to a reasoning similar to that 
of the German decisions discussed bolow, p. 212. Qreeoe: Ardopago, Clunet, 
1031, 1238. Austria: Supreme Court, 11 Nov. 1929, JW. 1929, 3610 (marks); 
12 March 1930, Beohtspreohung, 1930, No. 234 and JW. 1930, 2480 (marks); 
0 Oct. 1930, Bedhtspreohung, 1931, 11, and Clunet, 1931, 716, and numerous 
other decisions; see generally Bhrenzweig, Syatem iea dalerreichiachen cdl- 
gemeimn Prwatrechte, ii. 1 (1928), p. 26. Sviiteerlcmd: see the decisions relating 
to marks which ore quoted below, p. 203, n. 4 ; p. 200, n. 3, and the decision re 
Crddit Fonder Franoo-Conadien, 23 May 1928, Clunet, 1929, 479, 606, 607, 
where the Federal Tribunal says that in the absence of a gold clause ‘on ne 
saurait entendre par francs fran^ais autre chose que la monnaie effective qui 
a oours en France d’aprds la loi ffanfaise et qui est la seule que I’on puisse se 
procurer toat en France ou’k I’dtrB-noAr’ 
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the basis of this view is it understandable that in connexion 
with foreign money obligations a revalorization doctrine was 
developed (see below, section III), and all decisions relating to 
such revalorization of foreign money obligations expressly or 
impliedly proceed upon the principle that purely monetary 
changes of a foreign currency are to bo recognized and accepted 
everywhere. 

In this country, as in othera, the rule is firmly established. 
In Bu Costa v. Cole,^ it is true, a decision was given which is 
founded on a different view. The case concerned an action on 
a biU of exchange drawn in London on 6 August for 1,000 ‘Mille 
Rees’, payable in Portugal thirty days after sight. On 14 August 
the TCiug of Portugal reduced the value of the ‘Mille Rees’ by 
£20 per cent. Holt C. J. did not recognize this monetary change, 
but held that ‘the bill ought to be paid according to the ancient 
value, for the King of Portugal may not alter the property of 
a subject of England’. Gilb&rt v. Bret^ was distinguished on 
the ground that there it was British money which by the King’s 
authority was changed. But though Holt O.J.’s decision does 
not appear to have ever been expressly overruled, it cannot be 
doubted that it has in fact been set aside by a number of modern 
cases which lay down the rule that, irrespective of the proper 
law of the obligation, the subject-matter of a foreign money 
obhgation is whatever is by the law of the currency legal tender 
for the nominal amount of the obligation.® The creditor who 

p. 203, n. 5. United States: Douglmty y. Equitable Li^e Asmremee Soaiety 
(Court of Appeals ofNev York, 1934), 266 N.Y. 71, 193 N.E. 897 (roubles); 
TiUman v. Rusaa-Asiatia Bank, 61 Fed. (2d) 1023 (Cirouit Court of Appeals, 
2d, 1931) (roubles) ; KlocHmo v. PetroyradaH, 268 N.Y. Supp. 433 (Supreme 
Court of Hew York, App. Civ., 1st Cept., 1934) (roubles). As to roubles see 
also : Matter of People, (1931) 266 N.Y. 428, 176 K.E. 1 18, a case proceodmg on 
■wrong ervidenca ; Parker v. Boppe, (1931) 267 N.Y. 333, 178 N.E. 660 ; Rickard 
V. National OUy Bank of New York, (1931) 231 App. Civ. 669, 248 N.Y. Supp. 
113 . As to marks see Matter of lUf elder, (1931) 136 Miso. 430, 240 N.Y. Supp. 
413, oS’d 249 N.Y. Supp. 903, and also the surprising deoision of the Court 
of Appeals of New York in the Matter of Lendls, (1929) 260 N.Y. 602, 166 N.E. 
182. OnthesetwooasesseemorefullybBlow, p. 210. A discussion of the whole 
problem 'wiU also be fomd in Sedgwick, On Damages, 0 ed., 1912, i. ss. 268, 
269. As to the problem under discussion see also the awards of -the Court of 
Arbitration of -the International Chamber of Commerce, Beirue OriUqus de 
Droit InternaUoncd 1934, 472 sqq. 

» (1688) Skin 272. * (1604) Davis’s Bep. (Ireland) 18. 

* Belating to roubles: Lindsay Qraoie <fc Oo. v. Russian, Bank for Foreign 
Trade (1918^ 34 T.L.B. 443; British Bank for Foreign Trade v. Russian Oom- 



INCIDENT8, AND EFFECTS 197 

abstains from providing for a gold clause or other protective 
clause must therefore suffer the loss resulting from a deprecia- 
tion of the selected currency and it does not matter that he 
boheves it to be unshakable or as good as gold.^ 

II 

The application of this rule causes particular difficulties in 
case of currency alterations resulting from territorial changes.® 
After the cession or annexation of territories the successor State 
usually introduces a new currency into which debts expressed 
in the currency hitherto circulating are to be converted. Fre- 
quently the successor State specifies the debts to which the rate 
of conversion is intended to apply, and such rules of the law of 
the currency will have to be accepted by the courts of other 
countries so far as concerns obligations which, according to the 
law of the currency itself, are not meant to be affected.® The 

mereial Indualrial Bank (No. 2) (1021), 38 T.L.E. 66 j Buerger v. New York 
lAJe Inaumnoe (1927), 43 T.L.B. 601 (C.A,); Perry v. Bguitabh Life Aseurance 
Society (1029), 46 T.L.E. 468. Bolating to marks: In re Oheaterman'e Trusts, 
[1023] S Oh. 4:60 (C.A.)i Anderson y.SquitableZife Assurance Socie^ (1926), 134 
L.T. 667 (C.A.) j Franklin v. Westminster Bank, below, p. 316. Belating to 
francs; Hopkins v. Oompagnie Internationale dea Wagona-Uts below, p. 313; 
see also SodiU dee Hotels he Touqmtv. Qummings, [1022] 1 E.B. 461, 461 pec 
Sorutton, L.J. Belating to piastres: Krioorian v. Ottomun Bank (1932), 48 
T.L.B. 247 J Ottoman Bank v. Ohakarian (No. 2), [1938] A.C. 260 (P.C.) ; Sforza 
V. Ottoman Bank, 1 1938] A.C. 282 (F.C.). It may be that a somewhat diSerent 
principle applies in case of a claim for nnliciuidatod damages: see Pilkington v. 
Commissioners for Olmma on France (1821), 2 Knapp P.C. 7, 20 and the com- 
ments of Scrutton L.J. in Sociiti des HStels Le Touquet v. Oummings, [1922] 
1 K.B. 461, 461, which will be disoimsed below, p. 216. Scrutton L.J.’s sug- 
gestion that the doctrine ‘mobilia sequuntur personam’ may apply is unten- 
able ; if that maxim existed and if it had any bearing on tho point, the Engli^ 
creditor of German pre-war marks would not have to suffer tho effects of tho 
depreciation of the mark — a result which would be irreconcilable with the 
authorities above mentioned. Scrutton L.J.’s dictum, however, led to a sur- 
prising decision of the Appellate Division of the New York Supreme Court in 
Orlik V. Wierter Bankveroin (1923), 204 App. Div. 432, 198 N.Y. Supp. 413, on 
which see below, p. 236. 

^ This particular point was decided in British Bank for Foreign Trade v. 
BsAsaUm Oommereial is Industrial Bank (No. 2) (1921), 38 T.L.B, 66; in re 
Ohesterman’a Trust, [1923] 2 Ch. 466; Ottoman Bank v. Ohakarian (No. 2), 
[1938] A.C. 260 (P.C.). See also the decisions of the German Supreme Court, 
16 March 1937, RGZ. 164, 187 ; 28 May 1937, RQZ. 166, 133; 7 Fab. 1938, 
JW. 1938, 1109. 

® See generally Neumeyer, pp. 269 sqq,; Nolde, Reo. 27 (1929), pp. 283 sqq. 

' When after the Great War certain German provinces come under Polish 
sovereignty, Poland introduced the zloty currency, and statutory provision 
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question how obligations which a-re not exempted from the 
conversion by the self-imposed restrictions, if any, of the law 
of the currency, are afEected by such territorial and monetary 
changes should be answered on the basis of the following dis- 
tinction, 

1. A transition to a new sovereign power, establishing a new 
currency standard, may be suffered by a territory which before 
the succession enjoyed an independent and distinct monetary 
system. An example is supplied by the development in the 
former protectorate in East Africa, the present Tanganyika 
Territories, where under German sovereignty the rupee currency 
circulated and where the English made the East African shilling 
the standard coin, providing for conversion at the rate of 1 
rupee to 2 shillings.’- The rupee currency, as a separate currency 
system, thus became extinct, and therefore the general rules 
apply according to which the rate of conversion linking an 
extinct currency to the existing one must be followed.® 

2. Much more difficult questions are involved if in conse- 
quence of a territorial change a new currency is introduced in 
a country where before the succession there existed no indepen- 
dent monetary system, but where a currency circulated which 
was part of and identical with that of another country. Thus 
German currency circulated in the former German colonies in 
South-West Africa which, according to Art. 22 of the Treaty 
of Versailles, are now under the mandatory administration of 

-Trae made for the conyersion. of mark dehte into zloty debts, German cooits 
often held that the Poliah Statute itself restrioted its application to payments 
to he made m Poland : Supreme Court, 11 March 1022, JW. 1823, 123 ; 28 Nov. 
1922, JW. 1922, 1122 ; 22 March 1928. JW. 1928, 3108; 27 June 1928, WZ. 
121, 337, 344; Berlin Court of Appeal, 0 March 1922, JW, 1922, 1136. — There 
exist n-omerous French decisions reUting to the ambit of the rate of conversion 
introduced in Alsaoe-Iiorraine; see, e.g., Cass. Civ. 26 May 1930, Clunet, 1931, 
169; 8 Feb. 1982, aunet, 1932, 1016; 29 Nov. 1932, Clunet, 1033, 686; Cass. 
Iteq. 26 Oct. 1932, Clunet, 1083, 680. 

’ 1921 Ordinances, Nos. 43 and 44; see Journal of CompantOwe Legislation, 9 
(1922), Fevieu) of Legiahaion, p. 164. 

“ In tbo same sense Nussbaum, Internationales PrirntTecM, p. 264; QeU, 
p. 161; Neomeyer, p. 275; Mayer, Valutaschuld, p, 46, n. 9. The German 
Supreme Court, however, held (3 June 1924, RQZ, 108, 803, 304) that after 
the territorial change the debt became expressed in marks, because -the proper 
law of the obligation was and remained German. But this amounts to an un- 
fortunate contoion between the la-w of the ounency and that of the obligation 
and is due to a failure to diatingoish -the present case from that mentioned under 
paragraph (2); of, also Supreme Court, S Bee, 1930, B&Z, 131, 42, 47. 
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the Union of South Africa ; German currency also circulated in 
territories which now belong to France, Denmark, Poland, and 
other countries. The kroner of the former Austro-Hungarian 
Empire circulated in territories now belonging to Italy, Hun- 
gary, Poland, Czechoslovakia, and so forth. The new sovereign, 
it is true, everywhere established a rate of conversion for the 
purpose of converting sums expressed in marks or Itroners into 
the new currency.^ But in such circumstances the rule that the 
rate of conversion established by the law of the currency must 
be followed everywhere is of no avail, because it is doubtful 
which is the law of the currency which must be followed: if it 
is assmned that in 1914 an Englishman promised the Prague 
agency of a Vienna Bank to pay in 1934 a sum of kroners, 
which were of course Austro-Hungarian kroners, the question 
arises whether at the date of maturity the debt is converted 
into Austrian schillings of the then Austrian currency or into 
kroners of the present Czechoslovakian State. 

It is obvious that this question, which up to a certain point 
relates to the determination of the currency, caimot be answered 
by saying that the law of the currency should be applied. It 
has been suggested that the debt should be translated into the 
present currency of that territory with which it is most closely 
connected or where it is localized or where it has its ‘economic 
seat and in a similar way decisive importance has sometimes 
been attached to the currency now obtaining at the place of 
performance. This would amount to the adoption of the prima- 
facie rule helping to determine the currency where it is doubt- 
ful.® It should, however, not be overlooked that the two prob- 
lems are not quite identical, inasmuch as in the present case the 
problem is whether the money of account which was once clearly 
fixed is still the same or a different one. Moreover, the suggested 
rule is of no avail if the place of performance or the economic 
seat is situate in a country where neither of the currencies 

^ As to legislation in the oountrieB formerly belonging to the Austro- 
Hungarian, monarchy see Steiner, Die fVahrwnnsgesetzffebmg der Sukzesaione- 
etaaten Osterrekih-Ungarna (Vienna, 1921). 

’ Czechoslovakian Supreme Court, 4 June 1025, Ostrechi, i (1927), 142 with 
note by Hussbaum; Austrian Supreme Court, 14 July 1926, Ostredhi, i (1927), 
110; Brussels Court of Appeal, 24 Hay 1933, Clunet, 1934, 601; Nussbaum, 
Intetnationdlea PHvatreoht, p. 254; Keumeyer, l.o,, pp. 264 sqq. 

’ Above, pp. 166 sqq. 
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affected by the territorial change circulates. These difficulties 
are avoided by another solution, which is that of the German 
Supreme Court and which is based on the general principle of 
private international law that, once a legal relation has been 
created subject to the provisions of a oortam law, this law 
remains authoritative and territorial changes are without in- 
fluence, unless both parties submit themselves or are subject 
to the new law.^ As the determination of the money of account, 
and also the alteration of the money of account once determined, 
are matters of the law governing the obligation, it follows from 
this principle that territorial changes and monetary changes 
caused thereby must remain witibout effect unless the monetary 
change is enforced by the proper law or unless both parties 
have submitted themselves or are subject to the new law. Thus 
the German Supreme Court held that a debt expressed in Austro- 
Hungarian kroners, which was contracted by a German with the 
Prague office of a Vienna banh and which was subject to German 
or Austrian law, is in the absence of a contractual or actual 
submission to Czechoslovakian law still expressed in the old 
currency or in what has replaced it by Austrian law, because 
neither German nor Austrian law provides for conversion into 
Czechoslovakian kroners.® Similarly the German Supreme Court 
held that mark debts contracted under German law in German 
South-West Africa were not affected by the Debts Settlement 
Proclamation of 16 December 1920 providing for conversion 
into pounds sterling at the rate of 20 marks to 1 pound sterling.® 

Ill 

It has been shown that a foreign country’s legal tender legis- 
lation determining the composition, denomination, and, accord- 
ingly, the nominal value of the foreign money concerned must 

^ As to this pmoiple see ntonerous deoisions of the Qeimaa Supreme Court, 
6.g., 22 Msjob 1028, JW. 1928, 1447; 27 June 1028, RGZ. 121, 337, 844; 
26 Oot. 1928, JW, 1028, 3108; 16 Jan. 1920. R0Z. 123, 130; 6 Deo. 1932, 
B&Z. 130, 76, 81. See also French Cass. Civ. 16 May 1936, dunet, 1936, 601, 
and S. 1936, 1.244: in 1914 a firnimAlaace-LoirauiehadsoldgoodstD aFaxis 
-firm under a Qenniui contrast; the contiaot remained subject to Oermonlaw, 
apparently even aUhough both parties beoame subject to the laws of France. 

» 13 July 1929, IPMapr. 1930, No. 30; 30 April 1981, JPBipr. 1031, No. 31. 

’ S Deo. 1030, R&Z, 131, 41 ; 31 July 1036, EQZ. 152, 63. For other ques- 
tions connected witii the cession of these territories see Mann, J ovmal of Oojn- 
parative Legialation 16 (1934), 281. 
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bo recognized everywhere, and that, as to such questions, the 
law of the currency applies ; but this does not by any means 
imply the further rule that the disarrangement of the real or 
intrinsic value of money (i.e. the increase or reduction of its 
purchasing power caused by such foreign legal tender legislation) 
and its effect on the quantum of the obligation must also be 
viewed from the point of view of the law of the currency. It 
has already been explained in connexion with domestic money 
obligations that any qualification of the rigidity of the nomina- 
listic principle cannot result from legal tender legislation, but 
only from the general principles of the law of obligations or 
firom special legislation baaed on these principles. Legal tender 
legislation defines money and the nominal value of money, but 
it is outside its range to decide whether and under what circum- 
stances redress against its effects may be obtained. So far as 
concerns private international law, the conclusion may be drawn 
from this universally accepted view, that the proper law of the 
obligation (not the law of the currency) governs aU questions 
relating to any qualification of the prima-facie effect of foreign 
legal tender legislation on the quantum of the obligation. 

Spealung generally, it is clearly recognized that this line of 
demarcation should be drawn beWeen the province of the law 
of the currency and that of the law of the obligation. Whether 
in ease of the non-payment of a debt damages may be claimed 
in respect of the depreciation of the foreign money concerned 
since the dale of maturity how unliquidated damages are to 
be measured whether owing to a rise or fall in the purchasing 
power of money a contract may be rescinded; — ^these and 
similar questions should unhesitatingly be answered in ac- 
cordance with the law governing the obligation. 

The only question in this connexion is whether the revaloriza- 
tion of simple debts is governed by the law of the ourrenoy or 
by that of the obligation. Suppose 10,000 Grerman marks were 
borrowed in 1914 under a contract governed by English law; 
the debt falls due in 1026, when, owing to the depreciation and 

^ That the proper law appUes to this question was expressly held by Sorutton 
L.J. in Soeiiti dea Sdtela Le Touquet v, Gummings, [1922] 1 K.B. 461, 481. In 
the some sense German Supreme Court, 8 KTov. 1828, JPRspr. 1929, No. 113; 
8 Jan. 1930, IPPapr. 1930, No. 48, and in the decisions quoted inp. 213, nn. 6, 6. 

* See, however, Cheshire, pp. 680 sqq., who would appear to apply the lex fori 
to all questiona of quantification. 
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collapse of the German mark and the subsequent introduction 
of the reichsmark currency effected by the adoption of a rate 
of conversion of ono billion of marks to one reichsmark, the 
law of the otxrrenoy gives the creditor nothing but an infinitesi- 
mal fraction of a reichsmark. German law, on the strength of 
the Revalorization Act or of certain principles of the law of 
contracts, would revalorize the debt to, say, 2,600 reichsmarks. 
The question whether these German rules can be applied depends 
on whether revalorization is governed by the law of the currency 
or by the law of the obligation. If the law of the currency 
governs, revalorization rules of that law would apply and apply 
only where sums expressed in that currency were owed, what- 
ever the law of the obligation might be ; if German marks were 
owed under an English contract, an English court would have 
to revalorize the debt, although English law as the proper law 
does not know of such revalorization ; and if Russian roubles 
were owed under a German contract, an English court would 
have to refuse revalorization as being unlmown to the law of 
Russia, although German law would allow revalorization. On 
the otW hand, if the question is governed by the law of the 
obligation, revalorization rules of that law would have to be 
applied, whatever the law of the currency might be : if German 
marks were owed under an English contract, no revalorization 
would be possible, because it is umlcnown to Enghsh law; if 
Russian roubles were owed under a German contract, English 
courts would have to admit revalorization in accordance with 
the rules of German law. 

This is a typical problem of classification^ which in view of 
its inherent nature as explained above should be solved in 
favour of the law of the obligation.® This is indeed the view 

^ Iiithesensediscus8ed,e.g.,byBeokett,Bnt'>ff/i!rear J30o{! oflntemaHonalLaie, 
1934 ^6 j Falconbridge, 63 (1937), AQJi. 236, 637 end the witois there quoted, 
or in the sense of prinaary oleasi&ation as espleinod by Choabire, pp. 30 sqq. 

° Although the Oennan Supreme Oourt decided differently (23 Jan. 1927, 
BOZ. 118, 370), it should not be doubted that the stipulation of an option of 
plaoe does not allow revalorization to be regarded as governed by the law of 
the place of payment. On the other liand, it would seem that, if there is an 
‘option de change' coupled with an ‘option de place’, revalorization might bo 
governed by the law of the place of payment (see above, p. 160): if in 1914 
under an Austrian contract 1,000 marlra in Berlin or 860 kroners in Vienna 
were promised, the connexion of the Berlin option with German law would seem 
to be so great that the application of German revalorization rules would appear 
to be ju^lfled. 
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taken by the majority of 'writers’- and also by the courts of 
Germany,® Austria,® S'witzerland,* and other countries,® and it 
is also the solution adopted by the E ng lish courts. 

^ Melchior, Qiundlagen, pp. 294 sqq.; Froiikenetein, ii. 222; Wolff, hiter- 
nalionales Primtrecht, p. 99; Mayer, VdutaackuM, p. 63, -with further refer- 
ences; Deganil, dr. intem. (1034), SupplSmont sub ‘VnloriKation’, No. 2; 
SullcQ-wski, Beo, 29 (1020), pp. 20 sqq. — ^The vio-w that tho question is governed 
by the law of the ourrenoy is held by Nussbaum, Internationales Privatreeht, 
p. 254; Silanz der Aufwertungatheorie (1920), pp. 34 sqq., and by Neumeyer, 
pp. 368 sqq. 

® See the material oolleoted by Melchior and Mayor, l.o., and see Kahn, 14 
(1032) Jouinol of Oomparaiive LegislaMon, pp. 66, 73 sqq. The law of the obliga- 
tion is applied in numerous decisions, espeoially: 14 Dee. 1927, BQZ. 119, 269, 
264; 27 Jan. 1928, BG2. 120, 70, 76; 27 June 1028, BQZ. 121, 3.37; 20 Sept. 

1929. JW. 1930, 1687; 22 Oot. 1929, TPBspr. 1930, No. 32; 6 Feb. 1030, 
Leipziger Zeitsehrift, 1930, 1062; 24 Feb. 1930, Leipziger Zeitschrift, 1931, 376; 

2 June 1030, Leipziger Zeiiadhrift, 1931, 384; 14 Jon. 1931, Seufferts Archiv, 
85. No. 67 ; 16 Dee. 1931, JW. 1932, 1049 ; 28 June 1934, BQZ. 146, 61, 65. But 
thoro are also some decisions which apply the law of the currency : see, o.g., 

6 March 1928, BQZ. 120, 279; 9 Feb. 1931, JW. 1932, 683, and others. Apply- 
ing tho law of the obligation, the Supreme Court revalorized Irroner debts tmder 
German law (decisions of 27 Jon. 1928; 2 June 1930; 14 Jen. 1931) and refused 
to revalorize mark debts under a foreign law (4 Jan. 1927). 

“ For a refusal to revalorize mark debts under Austrian law see Supreme 
Court 11 Sept. 1029, Boohtsproohung, 1929, No. 831, olso JW. 1020, 8619, and 
Cliuiet, 1930, 760; 12 March 1930, Boohtsprochung, 1030, No. 234, also JW, 

1930, 2480, and Olimot, 1931, 196. Bevalnrization of mark debts under 
Germanlaw: see, e.g., 24 April 1927, JW. 1927, 1899. In a number of Supremo 
Court decisions it was also hold that the German revalorization rules, even in 
BO for as thoy wore roU'oapeotivo, were not against Austrian pubUo policy: 
24 April 1027, l.o. ; 27 March 1029, JW. 1929, 3622; 26 June 1930, JW. 1931, 
635, and dunet, 1931, 717; the opposite view was taken by tho Supreme Court 
ot Hungary: BdbdsZ. 1937, 179. 

‘ Kovalorizaticn of a mark debt under Gorman law : 28 Feb. 1930, JW. 1930, 
1900; 26 Feb. 1932, JW. 1932, 1163, andClunet, 1932, 1163. In those decisions 
the Federal Tribunal also held that the German revalorization rules, even if 
retrospective, wore not against Swiss public policy. As to revalorization of 
mark debts under Swiss law according to principles of the Swiss law of con- 
tracts seo: 3 June 1926, BOM. 61, ii. 803, also JW. 1926, 1818, and Clunet, 
1926, 1118; 17 Feb. 1927, BOM. 63, ii. 76, also JW. 1927, 2360; 3 July 1928, 
JW. 1928, 3146; 28 Fob. 1930, JW. 1980, 1900; 26 March 1931, Clunet, 1982, 
227 ; 13 Nov. 1931, JW. 1932, 2337. 

s French courts were not called upon to decide the question. Thors ore only 
some French decisions which held the retrospective effect of German re- 
valorization legislation and prootice -to be irreconcilable with French ‘ordre 
public’; Cass. Civ. 14 April 1934, S. 1936, 1. 201 (-with note by Niboyet) and 
Clunet, 1936, 372; Trib. Civ. Seine, 9 April 1930, Clunet, 1930, 1012; Trib. 
Civ. Strasbourg, 16 July 1930, dunet, 1031, 684; Trib. Civ. Strasbourg, 
6 April 1932, Clunet, 1934, 929; Trib. dv. Seine, 26 May 1936, O.A.T. 1936, 
No. 142 and B.IJ.I, 36 (1937), p. 71, No. 0820. As to the reconoilability of 
Polish revalorization legidation with French ‘ordre public’ see Witenbarg, 
dunet, 1929, 693, BoUand: see the material collected in BabelaZ, 1932, 866, 
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This is olearly proved by the case of Anderson v. Equitable 
Aamrance Society of the United States,^ the facts of which were 
as follows. In 1887 the plaintiff’s husband had taken out an 
insurance policy with the St. Petersburg sub-agent of the Ham- 
burg branch of the defendants. The policy was denominated in 
German marks, but it expressly provided that the plaintiff’s 
interest under it was governed by English law. After her 
husband’s death in 1922 the plaintiff claimed the sums due 
under the policy, and, in order to avoid the inevitable conse- 
quence of the nominalistic principle as expressed, e.g., in Re 
Chestmnan's Trusts^ relied on German decisions allowing re- 
valorization, But the Court of Appeal (Bankes, Warrington, 
and Atkin L.JJ.) held these decisions to bo irrelevant. The 
ratio decidendi was clearly that the German revalorization 
practice ‘ did not in any way affect or interfere with the fiscal 
law which gives what shall be the currency of the country ’,® but 
that it results from principles of the German law of obligations. 
This being so, Warrington L.J, arrived at the conclusion that 
the German decisions were irrelevant, because* 

‘this contract which we have to deal with is one which has to be 
carried out in accordance with English law, and the decision of the 
Court in Leipzig is not one which affects the performance of this 
contract which is an English contract to be performed according to 
English Law.’ 

Similarly Atkin L.J. commented on the German revalorization 
practice as follows:® 

‘It seems to me to be impossible to suppose and I think it is not 
proved that that law in any way affected the currency value of the 

and Degand, l.a., Ko. 7; tUe Boogs Bead refused to revalorize a mark debt 
under Dutch law: 2 Jan. 1031, Weekfalad van het Becht 122S9, also in BliUter 
fur Internationales Prirntreeht, 1931, 213. Ozeehoslovahiat Supreme Court, 
11 STov. 1924. JW. 1926, 614; 19 Jan. and 0 Deo. 1034, BabdsZ. 1938, 172. 
As to PoUmd see Boat, ‘Das Internationale Aufwertungsreoht Polens’, OatretsM, 
iii (1929), 1301. Bgypti Bevereing a judgment of the Mixed Tribunal at Cairo 
(17 Dab. 1930, Clunet, 1931, 487), the Court of Appeal of the Mixed Tribunal 
refused to apply German revalorization legislation, in so far as it has retro- 
spective efieots, the reason being that the defendant’s ‘droits aoqwe’ had to 
be observed and that the later Germaii legiMation was not covered by the 
parties’ subnussion to German law: 11 April 1936, Clunet, 1936, 1060 (three 
judgments re Adjouri). 

* (1926) 184 L.T. 667 (C.A.), « [1923] 2 Oh. 466. 

* At p. 668 per 'Warrington L.J. ‘ At p. 666, • At p, 660, 
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mark, or indeed affected what we know as legal tender. It seems to 
me to be obvious that that is a law not affecting the currency, but 
affecting the partictilar contracts that come within the scope of it. 
... In other words, it is the debt that is valorized and not the 
currency ; and if that is so, it is obvious that the German law cannot 
affect the operation of the rule of English law which is laid down in 
Be Cheaterman’s Trusts' 

These words, it is submitted, very strongly suggest that the 
non-application of the German revalorization rules resulted 
from the fact that the contract was governed by English law, 
which means that the Court of Appeal adopted the theory that 
the law of the obligation governed; had the view been taken 
that the question of revalorization was governed by the law of 
the currency, the result would needs have been different. On 
the other hand, the decision does not confirm the further con- 
sequence of the former theory that, if the contract had been 
governed by German law, the German revalorization rules 
would have been applied.^ 

This consequence of that theory was, it would appear, in 
fact drawn in the later case of In re Bchnapper,^ though it must 
be admitted that in that case the reasons for which German 
revalorization rules were applied, were not very clearly stated. 
In 1911 the testator executed a document in wWoh he promised 
to pay to his niece on her attaining the age of 26 years the sum 
of 100,000 marks. The promise was governed by German law, 
under which it was unenforceable. In 1922, when the testator 
had become domiciled in England, he made an English will in 
which after reference to the promise of 1911 he declared: ‘Now 
I hereby confirm such obligation and direct my trustees to 
fulfil such obligation should I die before it has been fulfilled.’ 
The testator died in the latter part of 1922. The niece attained 
the age of 26 years in 1934, and the questions which now fell 
to be decided were whether the agreement of 1911 was valid or 
void and, if it was void, whether a sum of 100,000 marks became 

^ It may be noted that the question whether the Qemian rules were part of 
the law of tho ourrenoy or of the law of obligations was answered on the basts 
of German oonoeptions. The decision is therefore on example of a classiSoation 
not proceeding from the conceptions of the Use fan which are usually held to 
determine classiftoation. See on the subjeet the authora mentioned above, 
p. 802, n. 1. 

‘ [1936] 1 AU E.B. 322. 
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payable by virtue of tho will, and if so, by how many pounds 
sterling this sum was now represented. Clauson J. had no 
difficulty in holding that the agreement of 1911 was invalid. 
He also held that by his will the testator did not give a bequest 
of 100,000 marks, but ‘that the direction given to the executors 
is to make such payment by way of legacy if necessary — that 
is to say, if the document of 1911 is not legally enforceable, to 
make such pa 3 Tnent by way of legacy as would give Edith 
Betty Sohnapper a sum which he would have had to give her 
had it been so’. Evidence was given as to the German revalori- 
zation practice, and in view of the figures mentioned by German 
experts it was held that the niece was entitled to a decree ‘as 
a legatee under the will in respect of a sum of £5000 ’. 

In the absence of any discussion of the question it is difficult 
to understand how German revalorization law came to be 
applied. TheGermancontractof 1911 was void. The obligation 
therefore arose under a domiciled Englishman’s will which was 
governed by English law. As English law imder which the 
obligation arose does not know of any revalorization, it might 
seem that the apphoation of German revalorization rules was 
due to the mere fact that German marlts were promised, which 
would mean the adoption of the theory, irreconcilable with 
A7iderson'& case, that revalorization is governed by the law of 
the currency. Nevertheless, this is probably not the correct 
interpretation of the case. For it would seem that in effect 
the view taken by the learned judge was that the German 
agreement of 1911, though as such invalid, was confirmed by 
and incorporated into the English will of 1922 in such a manner 
that, at least according to the testator’s intentions, the real 
basis of the niece’s rights was to be found in that German 
agreement. That this is the true meaning of Clauson J.’s 
decision^ is suggested by his statement® that on its true con- 
struction the will did not give a bequest of 100,000 marks to 
the niece, but directed the executors ‘to make such payment 
by way of legacy if necessary — ^that is to say, if the document 
of 1911 is not legally enforceable, to make such payment by 
way of a legacy as would give E. 3. Sohnapper a sum which 
he would have had to give her had it been so ’. Though this 

’ In. the same sense £shn-IVstmd, Anmai Stmey, 1036, p. 361. 

> [1086] 1 iUl £.B. 322, 326. 
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explanation is not very satisfactory, it seems to be tbe only 
one by which the case can be reconciled with the decision of 
the Court of Appeal in Anderson v. Equitable Assurance Society 
of the United States?- 

The most recent case on the subject is Kornatzki v. Oppen- 
heimer? the material facts of which were as follows. Under a 
contract made in 1906 to compromise an action brought in 
the German courts the defendant was bound to pay to the 
plaintifE during her lifetime an annual allowance of 8,000 marks. 
The present action concerned the question how this obligation 
was to be fulfilled after the mark currency had been replaced 
by the reichsmark currency. EarweU J. decided the question 
on the basis of German revalorization practice, and after hav- 
ing heard evidence thereon, he arrived at the result that the 
defendant had to pay an annuity of £500.® In this case the 
application of German law was waiTanted from the point of 
view of both the currency and the obligation theory, because 
marks wore the money of account and the contract made in 
1906 was, as the parties agreed, governed by German law. The 
application of German law was, however, not derived from 
the former, but solely from the latter fact,* and therefore the 
decision supports the view that revalorization is governed by 
the proper law of the obligation. 

IV 

The discussion up to this point has established the rule of 
private international law that, while the law of the currency ap- 
pKes to the definition of the money of account (section I above), 

^ (1926) 134 L.T. B67. ® [1937] 4 AU E.R. 133. 

' The plamtiS apparently did not ask for a deoleration that the defendant 
was under liability to pay sterling, and if she had done so, her claim would have 
been unjustified, since the defendant was only bound to pay reichsmarks, i.e. 
the currency which had replaced the mark currency. It is therefore astonishing 
that the learned judge made a declaration to the effect that the defendant had 
to pay pounds. Tho serious oonsoquenoes of this transformation of the money 
of account will be appreciated if it is supposed that the reichsmark or tho ster- 
ling currency depreciates. The plaintiS will have to suffer from the latter, but 
not firom the former development, although both the nominalistic principle and 
justice would require a converse sohrtion. See also below, p. 280, n. 2. 

* See p. 137, line o: ‘There is no doubt whatever that the ei^erts on both 
sides agree and the parties are agreed, that this is a matter wholly of German 
law, and ought to be decided according to the law of Germany.* But was the 
experts’ agreement relevant } 
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all questions relating to the effect of the disarrangement of 
the purchasing power of foreign money on the obligation and 
its quantum are governed by the law of the obligation, the 
l&x comae, or the proper law (section III above). We now 
come to the rules of municipal law which determine whether 
and how, under a given municipal law, such disarrangements 
of the intrinsic value and the international estimation of foreign 
money can influence the fate of foreign money obligations. 

We have seen in another connexion^ that, with the exception 
of certain rather extreme cases, the nominalistic principle, in 
so far as it relates to the position of the domestic currency 
within the sphere of its own law, has been carried into full 
effect and in no way interfered with, and that it has nowhere 
been more strictly adhered to than in this country. We have 
seen that the rule: pound is pound, dollar is doUar, franc is 
franc, does not only mean that an obligation can always be 
discharged pound for pound, dollar for dollar, franc for franc, 
but also that normally fluctuations in value of the domestic 
currency cannot even be talren into account as a mere fact for 
the purpose of measuring damages, obtaining rescission, and 
so forth. 

The legal rules relating to the treatment of fluctuations of the 
purchasing power of foreign money are on principle identical. 
We shall see that in this respect, too, English law is particularly 
strict in giving effect to the nominalistic principle in all ite 
aspects.® 

1. As regards the quantum of simple debts expressed in foreign 
money, there is no rule iu Englfeh law which enables a party to 
claim a reduction or an increase of the amounts of foreign money 
payable on the ground of a rise or fall in the international value 
of such money. If -under an English contract 1,000 French 
francs are promised, the devaluation of the French currency 
does not enable the creditor to claim compensation. Even if 
■under an English contract marks or roubles were promised 
which have become -worthless, there is no possibility of helping 
the creditor by revalorizing the debt.® 

^ Above, pp. 76 sqq. 

® For the geaeral rules of the law of oontraete and torts bearing upon the 
monetaijr questions involved see above, pp. 76 sqq. 

® See British Sank for Boreign Trade v. Bwsian Oommerdai and Industrial 
Bank (Ko. 2) (1921), 38 T.L.B. 6S. The cose is discussed below, p. 217. 
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A somewhat greater liberality has been shown by the law of 
some other countries.^ Thus revalorization of debte expressed 
in marks was allowed in Switzerland even if the oontraot was 
not governed by German law (in which case the application of 
German revalorization rules was a natural consequence of the 
applicable doctrine of private international law),® but by Swiss 
law. Although Swiss law had not developed any general re- 
valorization doctrine, the fact that a foreign money had become 
completely worthless induced the courts to invoke certaia 
equitable principles of the Swiss Civil Code in order to compen- 
sate the creditor for the loss which a strict application of the 
nominalistic principle would have involved.® But apart from 
such cases of a coUapse of a currency no deviation from the 
leading principle was admitted. In France no revalorization 
in respect of debts of French francs was ever admitted, and 
although even with regard to the worthless mark and rouble 
currencies of Germany and Russia the law of the currency was 
generally followed, two decisions of a rather exceptional charac- 
ter must be noted where the circumstances were such as to make 
it difficult to abstain from assisting the creditor. In the first 
case* the defendants, a French company, had in 1911 promised 
to the manager of their Odessa works a pension of 2,400 roubles 
per annum. The court refused to regard the contract as dis- 
charged, but allowed revalorization, inasmuch as it gave judg- 
ment against the defendants for the pre-war value of the roubles 
in terms of francs, i.e. for 6,360 francs per annum, without, 
however, allowing any compensation in respect of the deprecia- 
tion of the French franc. The comt adopted ‘une saine inter- 
pretation do la volont6 des parties ’ and thus arrived at the result 

‘que la disparition du rouble oomme monnaie do paiement n’a pu 
avoir pour consdquence de fairs disparaitre I’obligation contractee 

^ As a matter of interest it may be noted that the Chmeae Supreme Court in 
Foking held that the loss oaused by the depreciation of the rouble currency -was 
to be equally divided between the creditor and debtor, the result being ex- 
pressly based on the requirements of equity and justice; 6 May 193d and 14 
April 1926, S.F. 1928, 2. 93 sqq. (Bartashovitob V. BanqueBusso-osiatique). 

* Above, p. 203. 

* See the decisions of 3 June 1925 ; 17 Feb. 1927 ; 3 July 1928 ; 28 Feb. 1930 ; 
26 March 1931; 13 Nov. 1931 quoted above, p. 203, n, 4. 

* Cour de Paris, 28 Nov. 1927, CSunet, 1928, 119. Similarly Y-ugoshmas 
Cass, Zagreb, 21 June 1929, Annueme de VAsaodaiion Tougoelave de droit 
intemoHonai, 1931, 287. 
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par la Sooiefce d’assurer dea moyens d’existenco & son employe sa 
vie durant; qu’elle subsiste au oontraire entibrement et que, pour 
determiner la manifere dont elle devra fetre acquittee, il oonvient de se 
rdferer oomme Tont trds justement fait lea premiere juges, a la valeur 
qui a did enviaagde an jour de la convention, o’est-a-dire an rapport 
existent i cette dpoque entre la valeur du rouble et celle dn franc.’ 

The second case’^ concerned a legacy of 60,000 marks given 
by the will of a testator who was domiciled in Strasbourg. As 
the testator died after 15 December 1918, the rate of conversion 
of 1'26 francs to 1 mark which the Erenoh had introduced after 
the cession of Alsace-Lorraine did not apply to the legacy, such 
conversion being restricted by Erench law to obligations created 
before that date. The Court of Appeal found on construction 
of the will that the testator intended to divide his estate in 
equal shares, and on this ground the legacy of 60,000 marks 
was revalorized to such a sum that the legatee received an 
amount of a value equal to that due to the other beneficiaries. 

Similar cases came before Anterican courts. The decision of 
the Court of Appeals in New York in Matter ofLemdU^ concerned 
a case where the testator, who was domiciled in and a citizen 
of the United States, by his will made in 1920 gave certain 
‘mark’ legacies to various persona in Germany. After the 
testator’s death in 1927 it fell to be decided how these legacies 
were to be paid. The court considered two alternatives, namely, 
whether the testator intended to make the legacies payable only 
in depreciated paper marks, or in whatever passed as German 
marks at the time of his death. It was held that to the testator’s 
mind ‘the normal mark must at all times have been the mark as 
he knew it before the World War, . . . The legacies are payable 
in marks, not in doUars, and in marks which pass as such in 
the market at the time the legacies are paid.’ Accordingly the 
mark legacies were equiparated to reichsmark legacies and the 
legatees, who were given by the will more than 400,000 ‘ marks 
received the corresponding amount of ‘reiohs’ marks, reichs- 

^ Cass. Civ. 10 Nov. 1930, Clunet, 1931, 691. 

^ (1920), 280 N.Y. 502, 189 K.E. 182; a translatioii of the deoision in JW, 
1929, 3526. A decision of the District Court of the Northern District of Cali- 
fomis., which the present writer baa been unable to find in any Amerioonreport, 
we;s also published in Germany, where it attracted much attention and 
obviously caused much loisunderatending: JW, 1928, 2884 and the conunents 
in JW. 1029, 469 and 1620, 
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mark for mark, or $113,000 odd,^ In a later case,® where the 
mark legacy had already been satisfied in February 1924 by 
the payment of the nominal amount of marks, the court de- 
clined to reopen the transaction on the basis of Lmdle'a case, 
which was distinguished on the ground that there the testator 
had not died until 1927 and that the legacies had not been 
paid. 

The Oerman practice in so far as it relates to the revalorization 
of foreign money obligations is less remarkable. There existed 
in German law an elaborate body of revalorization rules, and 
in view of the adoption of the theory that revalorization is 
governed by the law of the obligation® there was nothing unusual 
in their application to foreign money obligations.* The only 
question, which was often ventilated, related to the conditions 
under which by German municipal law foreign money could 
be regarded as so greatly depreciated that revalorization was 
called for. The Supreme Court established the rule that a ‘ cato- 
strophical depreciation’ was required. On this groimd debts 
expressed in roubles or Austrian kroners were revalorized,® but 
with regard to other currencies which suffered a smaller degree 

* The deoiaion may perhaps be justified on the ground that in view of the 
oircumatancea of the case on intention of the testator to equlparato marks to 
leiohamarhs could bo aaoortained, though it must be said that tlie material 
before the court rather suggested the opposite view. ITnlesB this explanation 
helps, the decision gives rise to criticism. The case was governed by American 
law, which has accepted the nominaJistio principle (above, p. 186, n. 3). 
Under thia principle, which is bssed on the presumed intention of the parties 
(above, p. 64) and which is therefore a direct answer to the two altemativea 
envisaged by the court and mentioned in the text, German law had to be 
applied in so far, and oidy in so far, as the definition of the unit of account 
is oonoemod. According to the relevant German law, however, one billion of 
marks is equal to one reiclismark (above, pp. 34, 191). Revalorization would only 
have been possible under the law of the obligation, i.e. American law which 
does not know of any such remedy (above, p. 67, n. 4). Even from the point of 
view of the doctrine which subjects revalorization to the law of the currency 
(above, p. 202), the deoiaion would be unjustifiable, since the pertinent legisla- 
tion of the law of the ourxenoy was in fact not applied and einoe, even if it had 
been applied, a very different result would have followed. 

“ Matter c/ Il^dder (1931), 136 Miso. 430, 240 N.V. Supp. 413, aff’d. 249 
N.Y. Supp. 903. 

* Above, p. 203. 

* Biffiouitics arose in connexion with the application of certain statutory 
provisions which were primarily intended to apply to mark debts. See, e.g., 
the decisions mentioned in the following note. 

‘ 27 Jan. 1928, BZ&, 120, 70, 76 (Austrian kroners) ; 16 Deo. 1031, JW. 1932, 
1048 (Austrian Inroners) and numerous other cases. 
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of depreciation the application of the doctrine was refused.^ 
In such cases, however, a different principle has of late been 
developed which, although it did not lead to revalorization 
in the technical sense, sometimes enabled the creditor to claim 
payment of an amount exceeding the nominal amount of the 
debt. The basis of this development is the rule of German law® 
that in case of an unforeseen change of relevant statutory pro- 
visions a construction of the contract may not only lead to its 
discharge, but to its revision in the sense that the party injured 
by the fundamental change of the basis of the contract is allowed 
compensation in respect of the displacement of the equilibrium 
between concurrent obligations. The leading case in which this 
principle was applied to foreign money obligations concerns a 
contract for the sale of yam made between a German importer 
and a German manufacturer in June and July 1931 ; the pur- 
chase price, which was expressed in pounds sterling, was due 
and paid after England had gone off the gold standard, the 
buyer paying in reichsmarks calculated at the current rate of 
the paper pound.® As it was held that the stability of the pound 
sterling was a basic fact inducing the parties to adopt the pound 
sterling as money of account, revision was allowed on the above 
principle ; but the additional amount due to the seller was not 
simply the difference between the value of the gold pound and 
that of the paper pound, but depended on an investigation into 
the fants of the case showing whether and how far the deprecia- 
tion of the pound sterling meant a loss or a profit to both 
parties’ financial position regarded as a whole. These rules have 
been considered in a number of later cases arising out of the 
depreciation of the poimd sterling and the dollar,* but it should 
be emphasized that their application requires great caie, not 

* French franca: 6 Aprfl 1928, JW. 1926, 1986, No. 2j 26 Neb. 1926, JW. 
1926, 1323 j 22 Peb. 1928, RGZ. 120, 193, 197. Butch flanna: 3 March 1926, 
Wameyer, Heobtspiechmig, 1926, No. 134. Pomd aterlmg: 6 May 1933, 
Waraeyei, Bechtapieohrmg, 1933, No. 112; 21 June 1933, RGZ. 141, 212; 
28 June 1934, RGZ. 148, 61, 55. V.S.A. doUctra: 13 May 1936, RGZ. 147, 377; 
16 Maroh 1937, RGZ. 164, 187, 192. 

2 Sea, e.g.. 16 Jan. 1931, RGZ. 131, 168, 177. 

* Soprerae Court;, 21 Jime 1933, RGZ. 141, 212, 

* See especially Supreme Court, 2 April 1935, RGZ. 147, 286; 28 May 1937, 
JW. 1937, 2823; 28 May 1937, RGZ. 166, 133. But see 16 March 1937, RGZ. 
164, 187 ; 7 Feb. 1988, JW. 1938, 1109. As to the Hungarian practice •which 
apparently rests on similar grounds see above, p. 196, n. 3. 
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only in view of the necessity of reviewing all the facts of the 
case, but also because of the strong emphasis laid on the pre- 
requisite of a disturbance of the intended equilibrium between 
the mutual performances. This principle prevented the applica- 
tion of the rule in case of a loan,^ or in cases where both parties 
had already fulfilled their obligations and where the considera- 
tion depreciated in the hands of the creditor,® or if the parties 
had envisaged a depreciation of the dollar or pound sterling.® 

2. If the international value of the foreign money of account 
depreciates between the date of maturity and the date of pay- 
ment, the question arises whether the creditor is entitled to 
claim damages for the loss suffered. 

As in Germany damages due to the delayed payment of a 
debt are on principle not limited to interest, and as under 
German law the creditor of a mark debt, whether he bo German 
or non-German, may in certain circumstances claim damages 
in respect of the depreciation of the German mark,* it was a 
natural consequence to hold that a German creditor of foreign 
money may claim damages in respect of the depreciation of the 
foreign currency concerned but in the absence of special cir- 
cumstances it must be strictly proved that the creditor would 
have avoided the loss, if the debtor had paid at maturity.® 
Similarly in Austria’’ and SuntzerUmd^ it was held that, if the 
payment of a pound sterling debt was delayed until after the 
depreciation of the sterling in 1931, an Austrian or Swiss creditor 
was entitled to damages, as his contention that he would have 
avoided the loss by converting the pounds sterling into Austrian 

^ Supreme Court, 28 June 1884, S&Z. 146, 61, 66. 

’ Supreme Court, 13 Oct. 1933, BQZ. 142, 23, 34, 86. 

® Supreme Court, 9 July 1936, BOZ. 148, 33, 41, 42; Panzig, 27 June 1934, 
JW. 1034, 2074. 

* Above, p. 78. 

° Supreme Court, 26 Feb. 1926, JW, 1926, 1323 (franca); 22 Feb. 1928, 
RGZ. 120, 193, 197 (feanos); 13 May 1936, RGZ. 147, 377 (doUar), and many 
further decisions. 

® See espeoially the decision of 22 Fob. 1928. K a French creditor of French 
francs claims damages in respect of the depreciation of the French currency 
proof of damage must be particularly strict: Supreme Court, 25 Feb. 1926, 
JW. 1926, 1323 ; 4 Jan. 1938, JW. 1938, 946. 

’’ Austrian Supreme Court, 18 March 1932, JW. 1932, 2839 and Cluuet, 1932, 
1082; 28 Nov. 1934, Clunet, 1936, 191. 

® Federal iTribunal, 10 Oot. 1934, S6E. 60, ii. 340, and Clunet, 1935, 
1100. See generally Henggeler and Gruisan, Zeitschrifi f&r achweizeristJies 
Mecht, 66 (1937), pp. 227a s^q., 8S6a aqq. 
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or Swiss currency was accepted. In France and the countries 
influenced by the French Civil Code it is very doubtful whether 
the rule’- that damages for late pasunent of a debt are restricted 
to interest applies to such debts only as are denominated in 
the domestic currency, or applies also to foreign money obliga- 
tions, thus preventing a claim for damages in respect of the 
depreciation of the foreign money.* 

In this country it is not open to doubt that such larger 
damages cannot be claimed.® Thus Scrutton L. J. said 

‘It occurred to me it mi gh t possibly be that subsequent variation 
in the exchange could be included in the damages in the nature of 
interest. I have been unable to find that interest by way of damages 
has ever been allowed to cover alteration in the exchange, end 
Counsel have also been unable to find any such case. I think the 
reason is the one I have already given — ^namely, that those damages 
are too remote. The variation of exchange is not sufficiently con- 
nected with the breach as to bo within the contemplation of the 
parties.’ 

It should, however, be noted that this rule does not apply 
where foreign money is not promised to be paid as money, but 
is promised to be delivered as the object of a commercial trans- 
action of purchase and sale.® If in consideration of a payment 
of £60 my banlcer undertakes to deliver to me in New York 
1,000 Swiss francs, he fulfils his contract by delivering in New 
York at the due date whatever are 1,000 Swiss francs; but if 
he delays delivery until a date when the Swiss franc has depre- 
ciated, the general principle applies that damages for late 
delivery may be claimed, such damages consisting of the dif- 
ference between the value of the goods at the date fixed for 

^ Above, p. 78. 

’ Fremw. see Plaaiol-Bipert, vii. Nos. 880, 1161. Bdgimn: Piret, pp. 101 
sqq., with munerous refeiences. Italy : see Aozilotti, Biv. di diritto eommerdale, 
1930, i. 376 ; damages axe allowed by Case. 13 Sept. 1924, Bw. di diritto oom- 
meroiale, 1926, ii. 22, also Clvuiet, 1926, 486; but see Cass. 16 Jan. 1934, Foro 
Ital. 1934, i. 394 and BXJ.Z. 33 (1936), No. 9001. 

• Di Ferdmando v. Simon Smits db Oo., [1920] 3 K,B. 409, 416 per Scrutton 
L. J. ; see Manners v, Pearson, [1808] 1 Ch. 681 ; Soai&i dea E6tds le Touguet v. 
Qv/mminga, [1022] 1 K.B. 461, 460, 461 per Scrutton B.J. ; SB. OeUa v. SB, 
Voltv/mo, [1921] 2 A.C. 644, 660 per I,ord Parmoor, at pp. 667, 668 per Lord 
Carson. 

* Di Fwrd/mmlo'a case, u&i supra, 

t As to this dJstmotion see above, p. 120, 
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delivery and their value when delivered.^ This was so held in 
the interesting New York case of Richard v. American Union 
Bank.^ The plaintiff, a foreign exchange dealer in New York, 
contracted with the defendants, a New York bank, to establish 
on 17 November 1919 a credit of 2,000,000 lei in the plaintiS’s 
favour in a bank in Rumania. The plaintiff paid |72,755, but 
when the credit was established, in August 1921, the market 
value of the lei had depreciated to $24,440. The plaintiff claimed 
damages amounting to $48,315. It was held that, as both 
parties understood the lei to be purchased for resale as a com- 
modity in New York rather than for use as a medium of ex- 
change, the buyer was entitled to damages equivalent to the 
difference between their market value at the stipulated time of 
delivery and the actual date of performance. 

3. When we come to the determination of the amount of un- 
liquidated damages measured in a foreign currency, we find that 
here too the possibility of taking account of a rise or fall in the 
international value of the foreign ourrency concerned depends 
on the rules of substantive law relating to the measurement of 
the loss suffered.® 

In view of the general rule of English law that damages axe 
measured by the value of the loss at the time when it was 
suffered, there cannot bo any doubt that it is at that time that 
the amount of damages payable to the victim crystallizes. Thus 
if under an English contract goods are to be delivered by the 
seller to the buyer in Hamburg, the seller’s failure to deliver the 
goods involves his liability to pay the market price of the goods 
in the ourrency of the place of delivery^ and at the time of 
delivery, and if it appears that that value was 1,000 reichsmarks, 
this sum represents the amount of damage to which the buyer 
is entitled. The international value of the German ourrency 
may rise or fall, but English municipal law, if it is apphoable 
to the case, will disregard any such fluctuation. 

Two dicta must be mentioned in this ooimexion which cause 
certain difficulties in cases where the value of the foreign money 
has changed since the date of breach or wrong, although the 

^ On this pimciple see Benjamin, On Sale, p. 1018; WerOuAm v. Ohieontim, 
[1911] A.C. 301 (P.C.) ; MlMnger A-Cl. v. Armstrong, [1874] L.B. 8 Q.B. 318. 

* (1930) 263 N.T. 168, 170 N.E. 632. 

• They have been explained above, pp. 79 sq^q., where oomparatlve material 

will be found. * Above, p. 184. 
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explanation of the dicta requires the anticipation of matters 
which will have to be discussed in greater detail belowA In 
Pilkington v. Commissioners for Claims on France^ tho Privy 
Council obiter expressed the opinion that the confiscation by 
the French Government of assignats of English claimants was 
a wrong done by the French Government which must be com- 
pletely undone, and if the wrongdoer ‘ has received the assignats 
at the value of 50 d, he does not make compensation by return- 
ing an assignat which is only worth 20 d ; he must malse up the 
diftorence between the value of the assignats at the different 
dates In Sodete des Hdtels Le Touguei v. Gumming^ Scrutton 
L.J. commented on this dictum by saying that ‘as personal 
property follows the domicil it may be that he (i.e. the English 
claimant) was entitled to such an amount in Engbsh money 
as represented the value to him in England of the property 
confiscated at the time of confiscation’. Although it is very 
doubtful whether the rule that personal property follows the 
domicil exists* and whether, if it exists, it has any bearing on 
the point under discussion,® it must be admitted that in effect 
the law is correctly stated by those dicta. This is due to a 
combination of two rules of English law ; these ore : (1) that for 
the purpose of legal proceedings in England, a claim expressed 
in foreign money must always be translated into pounds sterling 
at the rate of exchange of the day of breach or wrong,® and 
(2) that the rules relating to tender do not apply to claims for 
unliquidated damages governed by English law.'^ It follows, 
therefore, that the injured party may avoid the consequences 
of a depreciation of foreign money by refusmg to arrive at an 
accord and satisfaction and by insisting on legal proceedings ; 
he must, however, accept the consequences of a fall in the inter- 
national value of English money. It will be shown later that 
the effect produced by these rules is that English law knows of 
a strangely one-sided nominalktic principle: depreciation of 
foreign money since the date of broach or wrong is remedied by 

^ pp, 28S aqq. 

* (1821) 2 Knapp, P.O. 7, 20} Sir William Grant based himself on the diota 
in O&bert v. Brett which have been mentioned above, p. 86. 

» [1922] 1 K.B. 461, 460, 461. 

■* See Dicey, p. 991 ; Cheshire, pp. 417 sqq. 

' See above, p. 196, n. 3. 

' Below, pp. 264 sqq. 


* Below, pp. 289 sqq. 
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way of procedural rules, but the same rules compel a disregard 
of any depreciation of English money since that date. 

4. The last question, whether so far as concerns equiUMe 
remedies fluctuations in the international value of foreign money 
may lead to an increase or a reduction of the quantum of the 
obligation, must be answered in the negative. The authority 
for this rule is to be found in the decision of Russell J. (as he 
then was) in British Bank for Foreign Trade v. Russian Gom- 
mercial and Industrial Bank?- This was an action for redemption 
of a loan of 760,000 Russian roubles advanced to the plaintiffs 
against certain securities. The defendants were held liable to 
deliver the securities to the plaintiffs against payment of the 
stipulated amount of Russian roubles, which had become value- 
less. The defendants’ argument that the plaintiffs in a redemp- 
tion action sought equitable relief and must act equitably, was 
rejected. The learned judge said that the plaintiffs were en- 
titled to redeem if they fulfilled their contract and that there 
was ‘no authority and none had been cited that, because the 
mortgage contract from unexpected causes was alleged to operate 
harshly on the mortgagee, the Court could refuse redemption or 
vary the terms on which it would be granted’. The risk of 
depreciation or the benefit of appreciation was with the lender, 
and the defendants’ request to throw the risk of fluctuation upon 
the plaintiffs could not be acceded to, as this ‘would in effect be 
changing the loan from a paper rouble loan to a sterling loan’. 

The conclusion to be drawn from these discussions is that 
in connexion with foreign money obligations English law gives 
full effect to the operation of the nominalistic principle at least 
in so far as fluctuations of the foreign currency before the date 
of breach or wrong are concerned, such fluctuations being 
entirely disregarded. As regards fluctuations since the date of 
breach or wrong, we shall see later that English law, though it 
disregards them, by this very fact may in effect lead to some- 
thing approaching revalorization of foreign money obhgations.® 

V 

It thus appears that the adoption of a foreign money of 
account, though it is very often due to the desire to protect the 
parties against fluctuations in monetary value, frequently fails 
^ (No, 2) (1921), 38 T.Ii.R. 66, 07. “ Below, pp. 809 sqq. 
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to produce the guarantee aimed at. For the preceding disous- 
sions have shown that, whatever justification there may have 
been at the time when the contract was made for placing con- 
fidence in the stability of the chosen foreign money, the inter- 
national value of the currency concerned may suffer changes 
from which the parties can only escape for a very limited 
extent, even if their contract is governed by a law other than 
that of the currency. 

Therefore it is not surprising that, in connexion with foreign 
money obligations no less than in connexion with domestic 
money obligations, methods have been devised which are in- 
tended to produce the protection not supplied by the stipulation 
of mere (domestic or foreign) money obligations. The principal 
means available for this purpose have already been noted. The 
stipulation of an option of payment^ is a particularly valuable 
method, because the depreciation of one money of account is 
without any influence on the quantum of money owed under 
other alternative promises and, unless aU the currencies con- 
cerned depreciate, the creditor may thus escape from any loss. 
The second method consists of coupling the foreign money with 
a currency clause, thus making a third currency the measure- 
ment of value: 100 U.S.A. dollars, 1 doUar being equal to 4.20 
reichsmarks ; here it appears that the amount of dollars owed 
by the debtor is linked to the reichsmark, which may mean 
that the fate of the doUar as such does not necessarily affect 
the quantum of the debt.® By far the most important and fre- 
quent protective method, however, is the stipulation of a gold 
clause.® 

The nature of the protective clauses enumerated above having 
already been explained, it now remains to consider their position 
in private intesmationol law. Eor the sake of simplifying the 
following discussion it is proposed to concentrate on liie prob- 
lems connected with the g<M clause,^ especially its American 

* Oa -which aee above, pp, 147 sqq. 

’ See above, pp. 141 sqq. 

* Above, pp. 92 eqq. 

* Theie exists a very great amovmt of literature on the problems of pri-vate 
in-temational law ooimeoted with the gold clause. For a survey see Wortley, 
BriHah year Book of Iniemaiional Law, 17 (1936), 112. See also Cheshire, pp. 
269 aqq. Foieigu pubUoations of partioulor value ore Hussbaum, Reo. 1933 
(43), S60$ 44 (1934), YaUL,J. 63: Zhiden, BabeUZ. 9 (1936), 616, 891; Babel, 
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type, which, in view of its abrogation by the Joint Resolution 
of Congress of 6 June 1933, has of late come so often before 
the courts. The problems of conflict of laws connected with 
the less usual typos of protective clauses will not be treated 
separately, for they are to a great extent identical with those 
connected with the gold clause and the fundamental principle 
of the control of the proper law of the contract will always 
aflord a safe guide. 

1. The question whether or not a contract contains the stipu- 
lation of a gold clause so obviously concerns the construction 
of the contract (not of the gold clause) that there cannot be 
any doubt it must be governed by the proper law of the contract. 
This was indeed so held by the Court of Appeal in St. Pierre v. 
South Americcm Stores {Oath <Ss Chaves) Ltd.^ The contract con- 
tained the promise of a rant of' 93,600 pesos of 183,067 millionths 
of a gramme of fine gold monthly which shall be paid at the 
option of the owoier either in Santiago de Chile ... or remitted 
to Europe according to the instructions which the owner may 
give’. The question arose whether this provision was a gold 
clause or whether it merely was a transcription of the relevant 
article of the Chilean monetary statute. The latter view pre- 

RabelaZ. 10 (1936), 492 ; Beiss, Portee internatiomh dea lois interdiaant la claitse- 
or (Fai'is, 1936); Bagge, Heme de droU international et de Ugialation com- 
pariie, 1937, 4D7 aqq., 786 sqq. Further material will be found in these publica- 
tiong and in numerous works by Flesch and Bomke, though they often display 
the technique of advocacy rather than the true spirit of scientific resoaroh; 
seo, e.g., Pleadi-Domlre, Die daterreieikiaohB Vdlkerbundstmleihe (1936) ; Doihke, 
Za Olauae-or (1935); Domke, 34 (1936), 198; Clunot, 1936, 674; 

Nouvdle 22etiuc c2e droit international privi, 1936, 29; 1937, 3; Publications of 
the G-rotius Society, 1937, 1 sqq.; Betnie de Science et de Ligialation financiire 
34 (1936), 612; Mr. Plesdi has also published two volumes of various judg- 
ments on the gold clause: The Sold Clauae, i (1936); ii (Dec. 1936). The reader 
must, however, be warned against the belief that these collections convey a 
complete and reliable pictui'e. It is particularly regrettable that, while there 
is published in the first volume a judgment of a coud> of first instance relating 
to a loan of the City of Antwerp (p. 106), the important judgment of the 
Brussels Court of Appeal of 4 Feb, 1936, relating to the same loan and published 
in Gae. Pal. 1936, 1.613 (14 Harch 1930) is omitted, and that the Dutch 
Supreme Court's judgment of 13 March 1936 in the matter of the Bataefche 
loan which is published in 34 (1936), 316 is not reported, though it 

involves an important qualification of the same court's judgment of the same 
day in the matter of the Boyal Dutch Doan publishod by Pleach, ii. 8 (see 
below, p. 231, n. 2). See already Duden, BabeJsZ, 0 (1936), 1001; 11 (1937), 336, 

^ [1937] 3 All B.B. 349; see also In re Oheateirman'a Truata, [1923] 2 Ch. 
466 (C.A,) at pp. 487, 488 per Younger L.J. 



220 THE NOMINALISTIC PRINOIPLE, ITS SCOPE 
vailed, because it was held to be the view taken by Chilean law, 
which was the proper law of the contract. But the Court of 
Appeal also expressly held (contrary to the plaintiff’s conten- 
tion) that the exercise of the option to remit the money to 
Europe could not in any way affect the control of the proper 
law of the contract, and lead to the application of English law 
as the law of the place of performance.^ Greer L. J. said 

‘I think that, this being a Chilean contract, the obligations of both 
parties having to be determined by the law of Chile, if the perfor- 
mance takes place in this country, the law to be applied as to the 
rights and liabilities under the contract is the law of Chile, and not 
the law of the place of performance, if that happens to be different 
from the law of ChUe.’ 

Slesser L.J. observed;® 

‘What is here being debated is the construction of the contract. 
What has to be ascertained is the amount, be it in gold, in paper, or 
in other measurement of money, which has to be paid somewhere 
to the owner. That is a (jueation of eonstruetion, and not a question 
of performance of the contract, the determination of that which has 
subsequently to he performed. That, hy all views, must be taken to 
be a question of Chilean law, and not one of English law.’ 

2. The question whether a gold clause is to be construed as 
a gold coin or a gold value clause is also governed by the proper 
law of the contract. This rule which does not appear to have 
ever been doubted is confirmed by the decision of the Court of 
Appeal in International Trustee for the Protection of Bondholders 
A.G. V. The King,*‘ where it was held that the contract was 
governed by English law and where, by applying the rules of 
construction laid down in Feist v. SociSti Intercommunode Beige 
d’J^leetriciU,^ the result was reached that a gold value clause 

^ The plaiutiS relied on the dictiun of liord Roohe in The King v. Inter- 
national Trustee for the Protection of Bondholders A.G., [1937] A.O. 600, 674, 
on which see above, p. 166. The dictum of Lord Wright in Adelaide Meeirio 
Supply Oo. V. Prudential Assurance Go., [1834] A.O. 122, 161, would hove been a 
stronger argument. But in St. Pierre's case there was only one place of payment 
in the proper sense (see above, p. 186), namely Santiago di Chile, and as the 
proper law of the oontraot was also Chilean, the whole problem should not have 
arisen. 

* At p. 362 0, D. * At p. 364 n, 

* [1036] 3 All B,R. 407 ; Lord Wright’s judgment is also reported in [1037] 

A.O. 50S sqq. * [1934] A.O. 161. 
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was intended. The House of Lords reversed^ the decision on 
the ground that United States law applied, under which the 
clause had become invalid, so that the question of construction 
did not arise. Nevertheless, the construction arrived at by the 
Court of Appeal was obiter approved of, and this approval must 
be taken to mean that the application of the proper law of the 
contract to the question of construction was held to bo correct.® 

3. The proper law of the contract also governs all questions 
relating to the material validity of the contract, i.e. whether at 
the time when the contract was made the parties could validly 
stipulate a gold clause, or whether a gold clause, once validly 
created, is discharged or invalidated by subsequent legislation. 

These and similar questions cannot be subject to the law of 
the currency to which the gold clause is attached ; for though 
enactments abrogating the gold clause are due to reasons of 
monetary policy and therefore often described as monetary laws, 
their effect on the parties’ rights and liabUitiea is purely a matter 
of contract. In three countries, it is true, statutes have been 
enacted which make all or some gold clauses subject to the 
law of the currency,® but they are isolated cases and do not 

1 [1937] A.O. 800. 

“ But see the remarks in British Tear Book of IrUermtional Law, 18 (1937), 
p. 219; but see also BiUiah ib Fremch Trust Oorporation v. New Brunstoieb 
Railway Co., [1037] 4 All E.B. 016 (C.A.): the plaintifi's contention in favour 
of a gold value clause was upheld on the two grounds that it was supported by 
a proper construction of the contract and that the defendants were estopped 
from ahoging otherwise. As regards the former ground, the result was ap- 
parently reached on the basis of English law, although the proper law of the 
contract (which governs all questions of construction) was held to be Canadian 
law. But the validity of the gold clause was examined from the point of view 
of English law as the law governing performance. The case is more fully 
discussed, pp. 224 sqq. 

* Poland; Art. 4 of the Statute of 12 June 1934 (see the comments by von 
Bossowski and von ‘WendorfE and some pertinent decisions of the Polish 
Supreme Court in Zeitaehrift fur oateuropaisohes Recht, i (1936), 499; ii (1936), 
410 sqq. Austria; Statute of 4 Axnil 1937, dunet, 1937, 643, RabelsZ. 1937, 
287 and B.JJ'.I. 37 (1937) 108, comments by Eoessler, dunet, 1937, 498, 
Germany; Statute of 26 June 1936, Rewksgesebdrlcat, 1936, i. 816, and Ordi- 
nance of 6 Deo. 1938, RaiohageseUiblatt, 1936, i, 1010; see the xegulaisons 
issued by the Foreign Exchange Board, 27 Doe. 1937, RetdhasteaerblaU, 1938, 6 
and the articles by Hartenstem, JW. 1936, 2017; Domke, SJ[,J.I, 36 (1937), 
189; Duden, RabelsZ. 1937, 266; von Schelling, Niemeyers Zeitsohrift fiir 
IntemationaleaReiAt,S2 (1938), 262. Inadeoisionof IFeb. 19S8,J3&E. 64,ii. 88, 
the Swiss Federal Tribunal held the German Statute to bo irreooncilable with 
Swiss public policy. The German statute, the application of which is extended 
to all cases of devaluation, but conBned to bon^, is a direct consequence of the 
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impair the general rule that the proper law of the contract 
governs — a rule which is firmly established not only in the 
majority of foreign countries,’- but also in England.® 

There remains, however, the problem whether in case the 
proper law of the contract and the law of the place of payment® 
differ, the general rule of the control of the proper law should 
be allowed to prevail, or whether preference should be given 
to the law of the place of payment. 

If the former view is adopted, a gold clause contained in an 


fact that the Oermon Suprome Court refused to give effect to the Joint Kesolu- 
tion of Congress of 6 June 1933 as being against public policy (see belo'Vi', p. 231, 
n. 1). Theso statutes, which cannot be moi-e closely considered here, raise 
■very intnoate questions of private mternational law, especially as they involve 
the difHoulty of a renvoi. 

jliiairio: Supreme Court, 11 Sept. 1929, Boohtsprecliung, No. 332; 8 July 
193S, Kechtsprechung, No. 164; but see 12 March 1930, JW. 1930, 2480 and 
below, p. 226, n. 4. Qermmiy. Supreme Court, 6 Oct. 1033, JW. 1033, 2583; 
28 May 1936, JW. 1036, 2068, Clunet, 1030, 961 with note by K. WoUI; and 
Plesch, Qold Clause, ii. 30. Sweden-. Supreme Court, 30 Jan. 1937, B.I.J.I, 
36 (1937), 327 and British Year Book of International Law 18 (1937), 216. 
Holland-, see the deoisions quoted below, p. 231, n. 2. BgypU Court of Appeal 
of the Mixed Tribunal at Alexandria, 18 Feb. 1936, D. 1936, 2.78 (Credit 
Fonoier ^gyptien) where the notion of a 'oontrat international’ is exposed as 
meaningless. Canada \ Derwa v. Rio de Janeiro Tramway Light ds Power Co. 
(1928), 4 D.L.B. 642 (Ontario Supreme Court). In France, it appears, the 
distinoUou between ‘paiemout intemational* and ‘paiemont intomo' is made 
even in oases where the contract is not subject to French law. This in effeot 
means that French oourte always apply French law: see Nolde, Revue critique 
de droit intemational, 32 (1037), 26 aqq., 36 sqq.; see also the same autlior, 
1.0., at pp. 443 sqq. Outside France the distinction betwoon ‘paiement inter- 
national ’ and ' paiement interne ’ will have to be applied if French law governs 
the contract; it would not be permissible to disregard thoso French rules on 
the ground that they ore derived from considerations of French public policy 
or that they are part of Frenoh private international law, not of French sub- 
stantive law : soo Trieste Court of Appeal, 26 Jan. 1 034, Reaueil giniral de droit 
international, ii (1936), 101 and RabelsZ. 10 (1930) 980. It is surprising to 
observe that Aadr6 Prudhomme in his paper read before the Inbemationol Law 
Association (1936 Beport at pp. 143 sqq.) says of the gold clause that (p. 148) 
‘son eiHcacite et sa port4e juridique dSpendra de la loi mon4taice h laquelle les 
parties contraotantes se aont r6f4r4es pour fixer les modalit6s de paiement, toUea 
qu’elles 4taient en vigueur au jour de la conclusion du oontrat’. This statement 
is due to a confusion bet-ween the law of the ourronoy, the law of the place of 
performance, and the proper law of the oontraot, and to a misunderstanding 
of -the Hague derisions discussed in the text, and it was very properly corrected 
by Professor Asoarelli (p, 172), 

® The King v, Intemational Trustee for the Protection of Bondholders A.&,, 
[1937] A.O. 600 (see the comments in 48 (1937) YcAe LJ. 801 and the note by 
Hamel ia D. 1937, 2.73). 

’ In the sense mentioned above, p. 163. 
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English contract and providing for payment in New York could 
be enforced, because the Joint Besolution of Congress of 6 June 
1933 would not apply directly, the proper law being English, 
nor would it apply indirectly under tho head of the doctrine 
of supervenient impossibility of performance as laid down in 
Balli’s case,’- the law of the United States not making it illegal 
to fulfil the promise.® If the latter view was adopted, the gold 
clause, providing for payment in New York would be covered 
by the Joint Besolution and therefore void, although the proper 
law is English. But on the other hand a gold clause contained 
in a contract governed by the law of the United States and 
providing for payment in London would be enforceable. 

The judgments of the Permanent Court of International 
Justice at The Hague in the coses of the Serbian and, Brazilian 
Loan^ are sometimes believed to warrant reliance on the law 
of the place of payment rather than on the proper law of the 
contract. The former of these cases* concerned bonds issued by 
the Serbian Government which were denominated in francs- 
or and made payable in various places (option of place) ; the 
holders demanded pa 3 Tnent in Paris. The court in the first 
place proceeded to determine the law governing the obligations 
at the time they were entered into, and it arrived at the result 
that ‘this law is Serbian law and not French law, at all events 
in so far as concerns the substance of the debt and the validity 
ofthe clause defining it’ (p. 42), Under Serbian law, it appeared, 
‘the validity of the obligations set out in the said bonds is 
indisputable’ (p. 42). The court then continued (p. 44): 

‘But the establishment of the fact that the obligations entered 
into do not provide for voluntary subjection to French law as regards 
the substance of the debt, does not prevent the currency in which 
payment must or may be made in France from being governed by 
French law. It is indeed a generally accepted principle that a State 
is entitled to regulate its own currency. The application of the laws 
of such State involves no difficulty so long as it does not affect the 
Bubstanoe of the debt to be paid and does not conflict with the law 

’ [1920] 2 K.B. 287 (C.A.) ; see the oomments in British Year Boole of Inter- 
na^onal Law, 18 (1937), 110. 

* JntemaUonal Trustee for iAa Proteotlon of Bondholders A.Q, v. The King, 
[1936] 3 AU B.B. 407 (O.A.). 

‘ Collection, of Judgments (1928-30), Series A, Ko, 14, Ko. 15. 

* The latter is so similar that a separate dJsoussipn is uimeoessary. 
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governing such debt. In the present case this situation need not be 
envisaged, for the contention of the Serbian Government to the eftect 
that Eronch law prevents the carrying out of the gold stipulation, 
as construed above, does not appear to be mode out.’ 

This statement is certainly ambiguous and it has been rightly 
criticized for it is doubtful how it came about that the court, 
having held Serbian law to be the proper law of the contract, 
proceeded to examine French law. The conclusion that the 
court intended to apply French law as the law of the currency 
would be so unsound that something more would be required 
to establish it, and it is therefore not surprising that the con- 
clusion does not appear ever to have been drawn. On the other 
hand, it has been asserted that the court applied French law 
because the mode of payment was governed by French law, the 
place where payment was demanded being in Paris, and the 
money there payable being French.® It is, however, believed 
that the proper construction is a different one. The court did 
not apply French law at ah. It had held that Serbian law 
appMed under which the validity of the contract was indis- 
putable ; but as the Serbian Government contended that French 
law applied, the comt proceeded to show that the application 
of French law ‘need not be envisaged, for the contention of the 
Serbian Government . . . does not appear to be made out’. 
Thus the court avoided, but did not solve, the problem under 
examination. 

This problem was, however, dealt with in the recent decision 
of the Court of Appeal in British & French Trust Corpora- 
tion V. New BrmsmcTc Bailway Company? The defendants, a 
Canadian railway company, in 1884 had issued mortgage bonds 
of £100 each, the company promising to pay to the bearer 
‘ £100 sterling gold coin of Great Britain of the present standard 
of weight and fineness at its agency in London, England, with 
interest thereon’. The bonds fell due in 1934, when the plain- 
tiffs demanded payment on the basis of a gold value clause. 
Early in 1936 Hilbery J. dismissed the action.* In the Court 

^ See especially Nussbaura, 44 (1934) Tala It.J. S3. 

1 This is the view held, e.g., hy the Brussels Court of Appeal, 4 Beh. 1936, 
Qaa. Pal. 1630, 1. 613 and S. 1937, 4. 1, with note by Mestre (Ville d’Anveis)$ 
Beisa (quoted p. 213, n. 4) at p, 120. 

* [1937] 4 AU E,R. 616. 


< [1986] 1 All B.B, 13. 
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of Appeal the main question in issue was whether the abrogation 
of gold clauses by the Canadian Gold Clauses Act, 1937,^ pre- 
vented the plaintiffs from succeeding. In the result the answer 
was in the negative. Greer L.J.® rehed on the dictum of Lord 
Wright® that ‘whatever is the proper law of a contract regarded 
as a whole, the law of the place of performance should be applied 
in respect of any particular obligation which is performable in 
a particular country other than the country of the proper law 
of the contract’, and thus he felt ‘bound to hold that the 
measure of payment falls to be determined by the law of the 
place of performance which in the present case is the law of 
England’. In Slesser L.J.’s view* the Canadian legislation did 
not ‘ affect the substantial obligations between the parties which 
in the present case are clearly governed by Canadian law’,® 
but only the ‘mode and measure of discharge’ which were 
governed by English law as the lex loci solutionis. In Scott L. J. ’s 
judgment, too, the contract was governed by Canadian law, but 
as to ‘the interpretation of the payment clause, and ... its 
judicial enforcement in London’, he applied the lex loci solu- 
tionis, i.e. English law.® 

^ It thus appears that the Act by which the gold olause was said to be 
invalidated come into foroe long oiler the aotion woe beard in the first instance. 
The Court of Appeal allowed amendments of the pleadings, but in the course of 
his judgment Scott L.J. pomted out (p. 644) that if the Lords Justices thought, 
08 they did, that Hilbery J. had wrongly decided the questions disoussed before 
him, they ought to think of his judgment as if it had been for the plainti&s 
instead of for tho defendants, and that consequently the subsequent Canadian 
legislation should be disregarded altogether. On tho basis of this view any 
discussion of the problem mentioned in the text beoame irrelevant, and one 
might even go a step farther back: the cause of action arose in 1934, when the 
defendants refused to pay on a gold value basis, and it was with reference to 
that date that the case should have been adjudged. But it is doubtful whether 
the point raised by Scott L. J. is not disposed of by the fact that in the exeroise 
of its discretion tho Court of Appeal had allowed an amendment of the 
pleadings. ® [1937] 4 AU E.R. 626. 

‘ Tn Addaide SUectric Supply Oo, v. Prvdmiici Assurunae Co,, [1934] A.O. 
122, 161. As to this dictum see above, pp. 166 sqq. The limitations placed 
upon it by Lord Wright when he delivered the judgment of the Privy Coimcil 
in Mount Albert Borough Council v. Auatralasian Temperance and Qeneral 
Mutual Life Aasurance Society, [1938] A.C. 224 (see above, p. 137), were held 
by Greer L.J, to lie irreconcilable with the Adelaide case. 

* p. 628. 

‘ On this ground the learned Lord Justice distinguished the Mount Albert 
Borough Gouneil case, ubi supra. 

“ pp. 640, 641. The reasons which produced this result are not quite deaT. 
He seems to have been misled by the totally difierent principle that for Ae 

4625 
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None of these reasons is very convincing. Whether Lord 
Wright’s dictum is right in principle and whether, if it is, its 
authority stands unimpaired whether it was right in the case 
then before the learned Lord and whether it was made per 
curiam^ aU this, it is submitted, is somewhat doubtful. On the 
other hand, to say that the effect of the abrogation of a gold 
clause upon the obligation is a matter falling under the head 
of the mode of performance rather unexpectedly strains the 
meaning of that conception ; one would have thought that the 
abrogation of a gold clause is a matter which affects, and very 
materially affects, the substance, namely the quantum, of the 
debt.® 

The judgment of the Court of Appeal could, however, be 
supported by the adoption of the theory that the fact that the 
obligation provides for payment in country X in the currency 
of country X, is in itself sufficiently indicative of a submission 
of the ‘payment transaction’ to the law of the place of pay- 
ment.^ 

It has, however, been stated in another connexion® that this 
fact is generally insufficient to warrant the submission to the 
lex loci solutionis of matters which relate to the substance of 
the debt and which are therefore governed by the proper law 

purpose 0 / cueertaimng the proper law of a oontraef there is a presumption in 
favour of the lex loci aohuionia, if there ie a conflict between that legal aystem 
and the Zea; hoi contracuta (see above, p. 164). He also rehed on the fact that 
the words of the clauae ‘the preaent standard of weight and fineness’ pointed 
to on English statute. The Mount Albert Borough Council cose, ubi supia, was 
distinguished on the ground that it related to the effect of subsequent legisla- 
tion of the country where the place of payment is situate, not of the country 
the law of which was tho proper law. 

■* On these points see above, pp. 166 sqq. 

* See above, pp. 173 sqq., where, inter alia, it was suggested that Lord 
Wright’s dictum was due to the failure to appreciate the difference between 
the rule of private international law relating to the law of the place of payment 
and the rule of municipal law relating to the money of the place of payment 
and its determination. 

‘ See Lord Wright’s warning mentioned above, pp. 166, 166. 

* Note in British Year Book of International Ism, 18 (1937), 220. Austrian 
Supreme Ciourt, 26 Hov. 1936, 9 (1936) RabdsZ. 891, 807, as explained in tho 
decisions of 20 May 1936, 10 (1930) RabelsZ. 680, and of 10 July 1936, Beoht- 
sprechung, 1936, 194, also in 11 (1937) BabelsZ, 269 and Clnnet, 1937, 334; see 
also Austrian Supreme Court, 1 June 1937, B.I.J.I. 37 (1937), 246, where it 
was said that, if there is a gold coin clause, the law of the place of payment 
decides whether or xu>t the creditor is entitled to be paid in gold coin. 

* Above, pp. 168 sqq. 
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of the contract. The question depends on the intention of the 
parties, more particularly on the intention to protect the creditor 
against subsequent encroachments upon the substance of the 
debt by withdrawing parts of the substance of the debt from 
the ambit of the general proper law of the contract. The exis- 
tence or non-existence of such an intention is evidenced by the 
degree to which matters concerning performance are concen- 
trated at the place of payment and thus separated from the 
country to whose law they would ordinarily be subject. It has 
been submitted above that sufficient indications can be found 
only in those cases where there exists an option of payment 
coupled with an option of place. That pounds sterling are the 
money of account ; that the place of payment is in England ; 
that reference is made to ‘sterling gold coin of Great Britain 
of the present weight and fineness’ — these facts are too weak 
to permit the submission of questions which relate to the quan- 
tum of the Canadian obligation to English law as the law of the 
place of payment. If they were sufficiently strong, the road to 
the goal reached by the House of Lords in the intemaiioned 
Trustee oaso^ would perhaps have been less difficult. 

4. If it appears that the effects of the abrogation of the gold 
clause are dealt with by the law of the country® which has 
enacted the abrogation, that law governs all farther questions. 
Thus it determines its own territorial and personal ambit,® it 
decides whether the gold clause has become void or illegal, and 
so forth. 

A number of attempts have, however, been made to defeat 
the application of, e.g., the Joint Besolution of 6 June 1933, 
even on the basis of United States law being the governing law. 
These attempts were not considered by the House of Lords in 
the case of Intemaiional Trustee for the Protection of Bondholders 
A.G. V. The King,^ where the finding that American law applied 
immediately led to the chsmissal of the suppliants’ claim. But 
they had not even been put forward in argument, and since they 
are therefore not expressly disposed of so far as the law of this 
country is concerned, and also because they have acquired 

» [1937J A.C. SCO. 

® The matter is of oouise diSerent if the law of that oountry is not to he 
applied as the proper law, hut is merely tahen into aooouat by another law 
as a factual incident : see p. 223, n. 1, and text thereto. 

* See above, p. 112, n. 6 . * [1937] A.O. BOO, 
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prominence on the Continent, a short investigation cannot be 
dispensed with, however obvious it may be that a prirn'i their 
importance oan only be slight. 

(a) It has been said that the reference of the parties to 
United States law must be so construed as to be confined to 
the law of the United States existing at the time when the 
contract was made, and that consequently it does not comprise 
subsequent alterations such as the Joint Resolution, unforeseen 
and unforeseeable by the parties ; it has also been said that the 
reference to United States law was not intended by the parties 
to include enactments of such extraordinary character as that 
resolution. In this connexion particular reliance is placed on 
the frequently ocem-ring clauses by which the debtor waives 
any rights of relief granted by subsequent legislation.^ 

This contention touches a major problem of private inter- 
national law, which does not arise o^y in connexion with the 
subsequent abrogation of gold clauses.® Its solution depends 
on the true construction of the intention of the parties as weU 
as on the permissibility of a variable localization of a contract. 
It has been shown by Professor BabeP that, apart from excep- 
tional circumstances, the restrictive interpretation of the parties’ 
intention which is contended for is arbitrary and impossible. 
But, moreover, it cannot be conceded that a contract’s centre 
of gravity can. be altered at will: ‘So long as the seat of the 
obligation remains unchanged in fact, no alteration in the 
American law can change the country with which the contract 
has the most real connexion. . . . The submission of a contract 
to a particular law does not mean submission to certain indi- 
vidual provisions, but to a living and changing body of law.’* 
Diffioiilties are, however, caused by the decision of Younger J. 
(as he then was) In re Friedrich Kntpp Aktiengesdlschafl.^ 

1 Suoh elaussB aio visvially valueleBa. For if United States law governs the 
contract, it will not give efiact to them. If, on the other hand. United States 
law is not the governing law, they are superfluous: see hTussbaum, Inter- 
TKUionalee Privairedht, p. 268; Babel, quoted below, n. 3. 

^ It is, c.g., used by the Court of Appeal of the hQxed Tribunal at Alexandria 
in the three ADoouri judgments mentioned above, p. 203, n, 5. 

’ RdbeUZ. 10 (1036), 492, 608 sqq. 

‘ M. Wolfl, Jtiridintd Bemeiv, 1087, 110 sqq., 123, 124, who treats the problem, 
with special reference to the gold clause abrogation. See also hTussbaum, 
IntermUonalea Privalreofii, pp. 247, 248. 

' [1917] 2 Oh. 188. 
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Under a German contract interest became payable to an E ng lish 
firm. But in consequence of the Great War a German statute 
was enacted in September 1914 according to which the payment 
of sums due to English firms was postponed until further notice, 
it being also provided that no interest could be claimed in 
respect of the period during which the postponement continued. 
The learned Judge refused to give effect to this provision, one 
of his reasons being that:^ 

‘It may, I think, first of all be said that such an ordinance as this 
is no port of the* general German law by which the parties to this 
contract alone agreed to be bound. And even if such an ordinance 
must be treated as part of that law, it may, 1 think, properly be 
held that no such essentially one-sided development of the system 
could have been within the contemplation of either party to the 
contract at the time when they entered into it and agreed that their 
rights thereunder were to be regulated by German law.’ 

This statement rests so much on the facts of the partiotilar 
case that it cannot be regarded as a binding authority, especially 
as it is in conflict with remarks of Lord Sterndale M.R. and 
Warrington L.J. (as he then was) in re Clmterman's Trusts^ 
where it was emphasized that if a foreign law, e.g. German law, 
applies ‘it must be the German law as it is from time to time*. 
It con therefore be stated without hesitation, and, incidentally, 
in accordance with the views held abroad,® that the application 
of the Joint Resolution of 6 June 1933, or of similar enactments 
cannot be excluded on the ground that it was not and could 
not be within the contemplation of the parties. 

(6) Another heresy lies in the contention that, irrespective 
of the ambit claimed by themselves,* laws abrogating the gold 
clause cannot be recognized as having any extraterritorial 
effects. In France the dogma has been produced that monetary 

1 p. 193. ® [1023] 2 ca. 466, 478, 484. 

* German Supreme Court, 28 May 1936, JW. 1936, 2068, 2069; duuet, 
1936, 961 with note by K. Wolff; and flescA, Gold dome, ii, 30, 33; Diissdl- 
dorf Court of Appeal, 26 Sept. 1034, IPRapr. 1934, 300; Cologne Court of 
Appeal, 13 Sept. 1936, JW. 1938, 203. Smdish Supreme Court, 30 Jan. 1937, 
36 (1937) B.I.J I. 834 (Kreuger and Toll); Brussds, Court of Appeal, 4 Feb. 
1930, Q<tt.Pal, 1936, 1.613 and S. 1937, 4. 1 withnotebyMeatre. Cf. GottipaHia 
de Inveraionee v. Induatricd Mortgage Bank of Pvnlavd, 269 N.Y. 22, 198 N.®. 
617, 34 (1936) BJ.J.I. 84, cert. den. 297 U.S. 706 (1936). 

* See above, p. 112. 
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lam KaTO ‘un effet striotoment torritoriar,' and some Erenoh 
courts have indeed applied it to the abrogation of gold clauses.® 
This doctrine results not only from conceptions of public 
policy, but also from the provision of Art. 3 French Civil Code 
accorfing to which Tes lois de poUce et de surete obhgont tons 
ceux qui habitent le territoire’, a principle which served as a 
basis for the further proposition that foreign ‘lois de police 
et de shret^’ have no effeet except a strictly territorial one. 
This is not the place to expound all the arguments militating 
against this doctrine, but there cannot be any doubt that it has 
only a very limited importance for the law of this country. The 
underlying idea finds expression in the English rules of private 
international law that foreign penal® and revenue* statutes are 
not enforced and perhaps to a certain extent are even disregarded 
in this country. While these rules are obviously irrelevant as 
regards the abrogation of gold clauses, a further ramification 
of the same conception might have greater weight. Dicoy® 
suggests that the ‘trade laws’ of a foreign country are to a 
certain extent of no relevancy from the point of view of English 
law. But as there is no judicial authority for this rule, as the 
province of its appHcation is obscure, and as the term ‘trade 

‘ See Faris Court of Appeal, 19 April 1928, Clunet, 1928, 695 (Soci(§t6 de 
CharbonnagoB de Soanowico) i 26 Oot. 1933, Clunet, 1934, 943 (TravelieraBank) ; 
Frib. Civ. de la Seine, 27 Maroh 1036, Clunet, 1936, 690, and 33 (1036) 
S.JJ'J. 103 (Bethlehem Steel Co.); see also the deoisions quoted, p. 203, n. 6 
above, and see p. 103, n. 3. 

® Trib. Civ. de la Seine, 31 May 1933, and Paris Court of Appeal, 3 April 
1936, B. 1936, 2. 88 (Crtdit Fonoisr Egyptian; the former deoieion. also in 
CLunet, 1934, 363): the abrogation of the gold clause is not recognized ‘en 
matitre de payement international rtolamS hors du territoire Cgyptien’. 
Similarly, QhSb. Civ. de le Seine, 23 July 1936, S. 1938, 2. 26 with note by 
Mestre, and Flesch, Oold Clause, ii. 76 (Siemens and Halske). In the same sense 
Court of Appeal of the Mixed Tribunal at Alexandria, 4 June 1926, Clunet, 
1926, 1080 (Suez Canal) ; 18 Feb. 1936, B. 1936, 2. 78 (Credit Fonoier Egyptian), 
where it was obiter suggested (p. 83) that the Egyptian statute abrogating the 
gold clause would have been inapplicable, if *la monnaie stipul^e est mie mon> 
naie 4trang&re Schappant de par sa nature t. Tautorit4 striotement territoriele 
dee lois de cours forc4’. The dootrino was expressly rejected by the Brussels 
Court of Appeal, 4 Feb. 1936, Go*. Pal. 1936, 1. 613 and S. 1937, 4. 1, and by 
Biisseldorf Court of Appeal, 26 Sept. 1934, IPRspr. 1934, 300, 301. 

* Dicey, pp. 212 sqq., with fbrthor references. 

* Bicey, l.c. and p. 667 ; and Emperor of Austria v. Boy (1861), 3 De Q-.F. & 
J. 217 at p. 242 per Lord Campbell; on this problem see Herzfeld, ‘Frobleme 
des intemationslen Steuerreohts’, VierteljalirssiAriftfdr Steuer- und Finanz- 
reeht, 6 (1932), 422 sqq. 

" p. 667. 
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law’ is in no way defined, it is safe to say that laws abrogating 
the gold clause are not affected by the alleged principle. 

(c) Greater weight has been accorded to the view that the 
encroachment upon the creditor’s rights, brought about by the 
abrogation of the gold clause, is against the public policy of 
third countries and therefore unenforceable. This opinion found 
favour with the Supreme Courts of Germany^ and, though with 
a far-reaching restriction, of Holland,® but it was expressly 
rejected in Austria,® Sweden/ and Belgium,® the opinion of 
jurists being mostly hostile to the application of public policy 
rules.® 

^ 28 May 1936, JW. 1936, 2068; Clunot, 1938, 951, with note by K. Wolff; 
and Flesoh, ii. 30, 36 sqq. (with the qualification that at the time of the 
promulgation of the Joint Beaolution the bonds must have been in German 
possession). Contra: Busseldorf Court of Appeal, 26 Sept. 1934, IPMspr. 1934, 
300, 302; Cologne Coiut of Appeal, 13 Sept. 1936, JW. 1936, 203, 204. To on 
unbiased mind the Supreme Court’s reasoning will bo wholly unconvincing ; it 
has the characteristics of a political rather than a legal argument. An opinion 
which had been given by Proieasor Wahl and which apparently exercised a 
certain influence on the Supreme Court’s decision is published in Niemeyeia 
Zeitadhrift fier Intematiomdea Becht, 52 (1938), 277. 

* 13 March 1986, B.I.J.I. 34 (1030) 304, and Flesoh, ii. 8 (Boyal Dutch), 
Tho Joint Besolution was, however, applied in a second judgment rendered 
on the some day in the Bataafche case: 13 Hoi'ch 1 980, BJJ.I. 34 (1930), 316. 
The distinction between the two decisions lies in the fact that in the former 
ease payment was to be made and was demanded in Amsterdam, while in the 
second case the sphere of Dutch conceptions was in no way touched, ' attendu 
. . . que la naissonce, l’ex4cution et Textinotion du contrat d'emprunt de 
I'esp&ce se passent excluaivement dans les limites du tondtoirc des :£tata- 
Unis’. In a very similar third case relating to bonds which were subject to 
American law and provided for payment in New York, the application of 
Dutch public policy was also denied; Supreme Court, 11 Feb. 1938, BJ.J.I, 38 
(1988), 282 (Vereeniging voor den Efleotenhandel v. Mayor of Botterdam), 
affirming the decision of the Court of Appeal at The Hague, 24 Dec. 1936, 
B.J.J.I. 36 (1937), 316. The detailed arguments advanced in the third de- 
cision axe apt to increase the doubt one entertains in respect of the first 
decision. 

» Supreme Court, 26 Nov. 1936, BoMxZ. 9 (1936), 891, 807; 10 July 1936, 
Bechtspreohung, 1936, p. 114. 

* Supreme Court, 30 Jan. 1937, BdJJL. 36 (1937), 327 and British Tear 
Book of IrUemaiionod Lam, 1937, 216, 217. It is to be observed that the ques- 
tion was considered worthy of examination only by reason of the fact that 
the existence of a certain though insufficient contact with Swedish law was 
undeniable, 

° BmsselsCourtof Appeal, 4 Fab. IQZQ, Qaz. Fat. 1036, 1.613esS. 1937, 4.1. 

' Nussbaum, 44 (1934) Yale L.J. 53, 76 sqq., though on former ocoasioiu 
he was more doubtful. See Internationales Privatreeht, p. 268 and Seo. 43 
(1933), 644, where he said: ‘L’appMcation d’une loi dtrang^re qui intorvient 
dans les olauses-or existontes, se heurtera g4n6raleinent aux n6aesBit4s de 
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Although, the general problems connected with the concept 
and scope of public policy in private international law lie out- 
side the range of the present discussion,^ it can be said with 
safety that the abrogation of gold clauses does not violate 
English public pohoy. The decisive reason is to be found in 
the fact that legislative measures necessitated by the exigencies 
of monetary policy have become so general that they cannot 
nowadays be said to be immoral, however injurious they may 
be. Whether they amount to a simple devaluation or to the 
abolition of the gold standard to which this country was driven 
in 1931, and which, though it was not accompanied by the 
abolition of the gold clause, caused great loss to people both at 
home and abroad, or to the abrogation of gold clauses, they 
axe always characterized by the causing of loss. Consequently 
no country is entitled to reject the application of another 
country’s laws merely on this ground, particularly as these 
laws are likely to he identical with or similar to those enacted 
by the lex fori itself. The doctrine of Du Costa v. Ooh,^ advanced 
in 1688, has, as we have seen,® long since been exploded. It 
was therefore with complete justification that the Brussels Court 
of Appeal remarked:* 

‘Attendu, d’autre part, que la notion de I’ordre public varie non 
seulement dans I’espace, msis aussl dans le temps ; qu’on Belgique 
elle a evolu6 de manifere notable sous la pression des ^v6nements ; 
que lea nombreuses prescriptions d’une portae analogue, ^dietdes dans 
le pays depuis la guerre, empSchent le juge beige d’admettre que la 

I’ordre public.’ Similsrly M. Wolfi, Xntematitmaha Privalreeht, p. 101 ! if the 
abrogation violates the rights of foreign creditors and if the debt is not localized 
within the abrogating country, the foreign lew cannot be applied. The question 
is discussed by Dotnke, Sevue de science et de UgislaHon financH/re, 36 (1037), 
217 sqq. 

^ It may, however be painted out that the theory that the application of 
rules of public policy requires a sufSoient legal or factual connexion of the case 
with the forum and that the mere institution of proceedings does not provide 
such a connexion, since otherwise the forum would cleim to impose a ‘world 
law’, is strengthened by the Butch and Swedish decisions mentioned above, 
p, 2dl, nn. 2, 4, and also by the Swiss decision referred to below, p. 233, n, 1, 
which in many other rospects also is a landmark in the development of the law 
of public policy. See on the question COresbiie, pp. 136 sqq., 138, who would 
appear to require a ‘substantial connexion with England’, and, e.g., Melchior, 
Grundlagen des InterruOimalen Privaireohts, pp. 341 sqq. ; ITrankenstein, i. 202 
sqq.; see also Siohel, 46 (1036) Tatalj.J. 1463, 1470. 

’ Skin. 272. * Above, p. 196. 

* 4 Feb, 1936. Owt. Pal. 1036, 1, 518 = S. 1937, 4, 1 (ViUe d’ Anvers). 
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prohibition do clauBe»or, on de clauses valeur-or, on I’annulation 
retroactive, en tout ou en partie, de conventions qui avaient ete 
legalement formdes, sont actuellement en opposition aveo cette 
notion.’ 

The result may be different if the abrogation of the gold olauae 
involves damage to foreign creditors exclusively.^ But no such 
intention prevails in the case of the recent measures taken by 
many countries and it certainly does not prevail in the case of 
the Joint Resolution of Congress of 5 June 1933.®’® 

* Soe the remarks of Nuasbaum and M. Wolff quoted above, p. 231, n. 6, 
and BOO partioularly the docision of the Swiss IKederal Tribunal, 1 Fob. 1938, 
BQ-B. 64, ii. 88, which on suoh grounds rejected the application of the German 
statute referred to abovo, p. 221, n. 3, 

‘ Nusabaum, 44 (1034) Yale L.J. S3, 75 sqq., regards tho eqruil treatment 
of non-American debtors as well as oreditors as the derisive reason for the 
non-application of public policy. Bnt no doubt Fngliah public policy may well 
be violated by an individuol measure of a foreign country, although the foreign 
country’s own subjects are also affected thereby. While the unequal treatment 
of foreigners may demand tho application of the pubUo policy rules of the forum 
the equal treatment does not necessarily exclude it. 

“ While this book has been passing through the press a judgment of the 
Belgian Cour de Cassation of 24 February 1938 has come to the author’s 
notice which affirms the decision of the Brussels Court of Appeal of 
4 February 1936 repeatedly referred to in tho preceding pages: see Revue de 
droit mtemational et de UgislaMm comparie 19 (1938), pp. 323-6, and B.f.J.I. 
39 (1938), 106. 



CHAPTER Vm 

THE PAYMENT OE EOREIGN MONEY OBLIGATIONS 


I. The problems to be eonsidored. H. The money of poymont: (1) the 
problem and its solution in foreign laws; (2) the rules of Bnglish law; 
(3) the effective clause ; (4) the rule of private international law. III. Con. 
version for the puipose of adjustment. IV. The discharge of foreign 
money obligations and the oonflict of laws: (1) accord and satisfaction; 
(2) deposit. V. Tho hindrance of payment. Moratoriums. Currency 
lestriotions: (1) where the case is governed by the law of the country 
which has enacted them ; (2) where the case is governed by the law of 
a country other than that which has enacted them, and the place of 
pajrment (a) is within, or (b) is outside the country which has enacted 
them. 


I 

The preceding chapters have been bnilt up on questions raised, 
by an imaginary case which has served as a guide to a logical 
and systematic exposition of the law of foreign money obliga- 
tions. The case of a promise, made in Vancouver by a Montreal 
business man, to pay to a San Eranoisco firm ‘100 dollars’ in 
London necessitated an investigation of the nature of foreign 
money obligations in general (Chapter V) ; it had then to bo 
ascertained whether Canadian or United States of America 
dollars were the suhjeot-mattOT of the obligation, and wo tlms 
came to a discussion of the problems surrounding the deter- 
mination of the money of account in general (Chapter VI); 
finally we had to examine the various problems connected with 
the value of the foreign money of account and the quantum of 
the obligation (Chapter VII). No doubt the abundance of 
problems led us far away from the questions directly raised by 
the hypothetical case. But it served both as a starting-point 
and as a sign-post, and when we now return to it, we find that 
consistency requires us to investigate the rules relating to the 
performance of the debtor’s promise. This involves two distinct 
matters : we must establish the mode of pajrment or the money 
of payment, i.e. the currency in which the promise to pay a 
oertain sum of a foreign money of account is discharged ; we must 
ascertain what it is that constitutes a payment, i.e. the concept 
of payment. 
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11 

As regards the former of these matters no difficulties exist if 
the parties themselves have provided for a conversion into the 
money of payment and for the rate of exchange to be adopted 
for effecting it ; 100 Canadian dollars payable in pounds sterling 
in the City of London at the rate of 5 dollars to 1 pound. It 
seemed expedient to treat this case in another connexion.^ 

The problem to be dealt -with here is different. It can be 
stated in very simple terms; is the San Francisco firm which 
owes 100 Canadian dollars payable in the City of London 
bound to deliver to the creditor 100 Canadian dollars or is it 
entitled or even bound to deliver the equivalent of that sum 
in pounds sterling? In other, more technical, and also more 
general, language the problem is whether a certain instrument 
of payment can be substituted for the stipulated money of 
account in case there is a lack of identity between them* or, in 
other words, whether the mode of payment can be different 
from what appears to be determined by the substance of the 
obligation. 

It has up to the present not been usual in this country to state 
tho problem in the above way, the reason apparently being 
that under English law of procedure a foreign money obligation, 
if sued upon here, must be converted into English pounds, 
and, if judgment is given, it te transformed into a domestic 
money obligation which cannot be satisfied otherwise than by 
the payment of pounds sterling.® Therefrom the idea seems 
to have developed that every foreign money obligation, at least 
if pa 3 Tnent is demanded in England, is to be discharged in 
pounds sterling. 

But though the subject now under examination has xm- 
doubtedly been influenced by procedural rules, it should not 
be overlooked that two quite distinct problems are involved. 
The procedural rule has a much wider ambit inasmuch as it must 
be respected whenever a suit on a foreign money obligation is 
brought in this country, irrespective of whether or not according 

^ Above, p. 14-0. 

* It is neoossaay to stress this ingredient. If the contract provides for tbs 
payment of French frsnos in Francs, a problsm of converaioa does not arise 
in England except in connexion with the institution of legal proceedings. 

’ Below, pp. 288 sqq. 
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to the ooniraot the place of payment is situate here. In the 
present connexion, however, we deal with the problem whether 
a foreign money obligation which under the contract is payable 
here, can or must be discharged in the stipulated foreign money or 
whether it can or must be discharged in pounds sterling. This 
problem has no primary connexion with the law of procedure. If 
a lawyer’s opinion is requested as to how a foreign money obliga- 
tion is to be discharged it would, no doubt be possible to advise 
the client that, if a writ is issued and if judgment is given, the 
debt must be paid in English money ; but tMs would obviously 
be no answer to the question put by the client, who is probably 
unwilling to litigate. Moreover, there may be an ‘effective 
clause ’,1 and although this is swept away by the institution of 
legal proceedings, there certainly are rules of substantive law 
which relate to and explain it. Again, there are oven cases in 
the courts where the true problem of substantive law is in no 
way overshadowed by procedural aspects: in actions for a 
declaration or for redemption no conversion is necessary,® and 
if, in such oiroumstanoes, a court has to decide whetW, for 
instance, francs payable in London are to be paid in francs or 
in pounds, no procedural rule will help. The same position may 
arise in other connexions : if the San Francisco business man 
pays in London the equivalent of 100 Canadian dollars in pounds 
sterling, he may have adopted a certain rate of exchange which 
means a loss to the creditor, and if the latter sues for a balance, 
it might become neoessaiy to asoertaia whether or not payment 
in pounds sterling was permissible ; or if a French debtor owes 
French franos to a Geneva (auditor and tenders Swiss francs, 
an English court may have to decide whether or not there was 
a proper tender. 

It thus becomes clear that the question how a foreign money 
obligation payable in England is to be discharged is independent 
of any procedural rule. It also becomes clear that the discussion 
of the money or mode of payment (quomodo) must follow upon 
the examination of the substance of the obligation, namely the 
determination of the money of account (quid) and of the extent 
of the debt (quantum), and cannot be treated under the head 
of the following chapter dealing with the law of procedure. 

1. The substance of the debt, i.e. its subject-matter and 
' Below, p. 249. ® Below, p. 289. 
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extent being fixed, it is clear that the pa 3 miGnt must be effected 
in such a mode as to ensure that neither the creditor nor the 
debtor receives or pays more or less than what he contracted 
for. The best way to reach this goal is to require payment of 
the stipulated sum in natara. If there is a promise to pay 100 
Canadian dollars in London and if it is performed by the pay- 
ment of 100 Canadian dollars, neither of the parties has any 
ground of complaint, whatever may be the value of the doUar 
or the pound at the time of payment. As the discussion on the 
nominalistic principle and its effects has shown, it is irrelevant 
that since the time when the contract was made or since the 
debt fell due the dollar has depreciated in terms of sterling, for 
under English law the creditor must bear the risks of currency 
depreciation and cannot even claim damages in respect of the 
depreciation of the foreign money of account during the debtor’s 
default and if it is the pound sterling which has depreciated, 
the justification of the refusal to allow the debtor to benefit 
therefrom lies in the fact that pounds sterling are entirely out- 
side the substance of the obligation. In bo^ oases it is clear 
that the mode of payment is in accordance with what is deter- 
mined by the substance of the debt, because money of account 
and money of payment arc identical. 

On the other hand, there are many oases where no injury 
to either creditor or debtor would be involved if, for the purpose 
of performing the contract, the money of account was converted 
into a different money of payment. This is so in times of 
monetary stability and sometimes even when monetary values 
fluctuate, especially if payment is made at the due date. But 
it must always be borne in mind that such a mode of pa 3 rment 
cannot be allowed to interfere with the substance of the debt, 
by compelling creditor or debtor to accept or pay anything else 
than the exact equivalent of what is in obligaMone.^ To secure 
this aim it is in the first place necessary to remember that any 
conversion into the money of payment presupposes the deter- 
mination of the money of aiocount, fixing the substance of the 
debt, and thus the amount of the money of payment, and that, 
if the mnts of account of two currencies have the same name, 

^ Above, p. 214. , 

* See abe^y the diotum of Faulus, D, 46. 3. 99 . ‘ Creditorem non esse cogen- 
dum in aliam. foimem numos acoipere si ex ea. re damnum sJiquid paesurus sit.* 
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great injury may ensue from the omission to keep money of 
account and money of payment distinctly separate.^ Secondly, 
it becomes necessary to ascertain clearly whether and for the 
benefit of whom the right of conversion exists ; on the basis of 
what rate of exchange the conversion is to be efioctod ; whether 
and how the right of conversion can be excluded ; and which 
law, in case of a conflict of laws, governs the question. 

The origins of the modem right of conversion lie in the law 
merchant of the Middle Ages. In connexion with bfils of ex- 
change it was conceived at an early date® that, from the point 
of view of both the parties and the State, it was convenient and 
advisable to avoid the recurrent remittance of moneys foreign 
to that of the place of payment by paying to the creditor the 
medium of exchange circulating in his own country. It is, there- 
fore, not surprising that at the present time the right of con- 
version is most securely recognized in the law relating to bills 
of exchange.® Therefrom it found its way into the general law 
of many countries.^ 

* See also below, p. 247. 

’ See Endetaaim, Sladien in der romanisch-hanormtUehen Wirlsoliajt uni 
Mechtalehre bia gegm Blnde dea 17. Jahrhunderts (Berlin, 1883), ii. 214 eqq., 
speaking of the fungibility of money. 

“ The text of Article 41 of the Uniform Law on Bills of Exchange and Notes 
(League of Nations, Official Journal, xi (1930), 093), with which Article 36 of 
the Uniform Law on CSieques (League of Nations, Official Journal, xii (1931), 
802) is almost identical, is as follows: 

‘When B bill of exobemge is drawn payable in a currency which is not that 
of the place of payment, the sum payable may bo in the ourronoy of the oonn- 
try, according to its value on the data of maturity. If tho debtor is in 
default, the holder may at his option demand that -^e amount of the bill 
be paid in the cxirrency of tho oovoitry according to the rato on the day of 
maturity or the day of payment. 

‘The usages of tho place of payment determine the valuo of foreign 
CTurency. Novertheloas the drawer may stipulate that the sum payable shall 
ho calculated according to a rate expressed in the bill. 

‘The foregoing rules shall not apply to the case in which the drawer has 
stipulated that payment must be made in a certain specified evnrenoy 
(stipulation, far eftectlve payment in foreign ourrenoy).’ 

As to paragraph (4) of the Article see above, p. 165, n. 2. The two laws have 
been adopted by Belgium, Uonzig, Uenmork, Finland, Franco, Germany 
(including Austria, see Beiohagesetzblatt, 1938, 421, 422), Greece, Italy, 
Japan, Monaco, Netherlands, Norway, Poland, Portugal, Kumania, Sweden, 
Switzerland. See the compilation hy Bloch, BabdsZ. 11 (1937), 308. As to the 
countries which have ratified the convention see also Revue eriligue de droit 
international ptivi, 1937, 211, 221, 

* Attrtria; see Ehienxweig, Bedit der BdhsMverhilllmsst (1928), p. 24. 
Nrcmee: seo the eases mentioned below, p. 242, nn. 3, 4, 5; p. 243, im, 1, 2, 3, 
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While there thus exists widespread agreement on tho principle, 
a variety of answers have been given to the questions whether 
it is the creditor or the debtor who is entitled to convert, and 
on the basis of what rate of exchange the conversion is to be 
effected in the absence of aiTangements by the parties. One 
cannot help feeling that in both connexions a certain influence 
is to be attributed to tho development of the domestic currency 
and its relations with foreign currencies. If and so long as the 
creditor’s domestic currency is stable and it is the foreign cur- 
rency which depreciates, the conversion on the basis of the rate 
of exchange of the day of maturity appears to be more just, for 
by this method the creditor receives what he ought to receive 
and is not injured by any fall of the foreign money during the 
debtor’s default ; this is particularly evident if the right of con- 
version is given to the creditor, who is indeed fully protected 
against any fall in the value of the foreign money if he can 
convert the debt into his dom^tic currency at the rate of ex- 
change of the day of maturity. On the other hand, a deprecia- 
tion of the domestic currency leads to the adoption of the rate 
of exchange of the day of payment, because in such oiroum- 
atances non-payment at the due date docs not involve any loss 
to the creditor or any profit to the debtor. It is, however, 
obvious that both solutions, however easily they can be ex- 
plained by the monetary history of a country, are based on a 
one-sided view of tho problem. The first solution will lead to 
hardship if the tide turns and the creditor’s domestic money 
depreciates after tho day of maturity, because the conversion 
at the rate of exchange prevailing on the day of maturity puts 
the risk of further depreciation of the domestic currency on the 
creditor, not on the defaulting debtor. Conversely, the second 


and Planiol-Bipert, vii, Nos. 1101, 1193 ; Segand, Change, S4p, dr. int, iii (1929), 
Nos. 143 sqq. ; Faiement, Bep. dr. int. x (1831), Nos. 70 sqq j Hubreoht, Varia- 
tiona monHaires, pp. 317 sqq. ; Hater, Rev. dr. hane., 1926, 241 ; 1637, 298, 337. 
Qermarvy. s. 244, Civil Code. Hungary: Art. 326, Commeroial Code. Italy: Art. 
30, Codioe Commeioiale. Rumania: Art. 41, Civil Code. Lithuania: see the 
deoiaion of the Supreme Court, 14 June 1936, Zeitschrift fdr ostewopainshea 
Recht, 3 (1936), 127. Poland: Artt. 1 sqq. of the Ordinanoe of 12 June 1934 
(see von Bossowski, Zeitaahrift fiir oateuropdisohea Recht, 1 (1936), 499, 601). 
Switaerland: Artt. 84, 766 Obligationenreoht. Tugoala/oia: Casa. Zagreb, 28 
Bee. 1923 and 3 Aug. 1928, Armuaire da t’ Association Yougoslaioe de droit 
irUernatUmal, 1931, 281. JBlgypt: Court of Appeal of the Mixed Tribune at 
Alexandria, 9 April 1030, Gagette dea THbma/iM» nwntea, 21, 360, No. 400. 
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solution injures the creditor if his domestic currency remains 
stable, but the foreign money of account depreciates ; in this 
case it would have been preferable, and would not have 
allowed the debtor to speculate at the creditor’s cost, if the 
conversion could have taken place with reference to the day 
of maturity. 

This SoyUa and Charybdis^ might be less harmful if from 
the outset the right of election wore given to the creditor ; but 
this would be an impracticable solution, since the debtor would 
often not know in time how he should pay. But otherwise it 
is impossible to find a proper solution in the adoption of either 
date of conversion. Both are dangerous : if the money of account 
depreciates, a conversion at the rate of exchange of the day of 
payment may be unjust ; if the money of payment depreciates, 
the selection of tho day of maturity may be improper. In both 
cases, apart from fluctuations in the money of account or the 
money of payment, much may depend on the stability of the 
currency of the creditor’s home country in which he usually 
keeps his accounts, which may be different from both the above. 
In truth the crux of the matter lies in the fact that the selection 
of either date cannot replace the absence of a claim for damages 
in respect of currency depreciation during the debtor’s default. 
Where such damages are allowed® the problem is of minor im- 
portance, though an unsatisfactory duplicity of proceedings may 
ensue. Where no such damages are allowed (as in this country), 
neither of the available solutions is satisfactory or always 
capable of compensating the creditor for the inadequacies of 
the law of damages. 

In these circumstances the solution adopted by the two 
modern uniform statutes on Bills of Exchange and Notes, and 
on Cheques,® is a great and teal improvement: the debtor may 
choose to pay in the currency of the place of payment at the 
rate of exchange of the day of maturity ; but if he delays the 
payment, the creditor may select whether payment is to be 
made at the rate of that day or at that of the day of payment, 

^ It is not ahrays aj>prsoiated by the advocates of the one or the other 
solution. Thus the Penis Court of Appeal onoe adopted the rate of exchange 
of the day of payment 'sinon eon erdanoier serait exposd k recevoir plus ou 
moitis suivant les variations qui seraient survenues’; 16 July 1925, Oluuet, 
1926, 668, 

“ See above, pp. 213 sqq. “ See p. 238, n. 3. 
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Thus it is dofinitoly secured that the debtor cannot profit from 
his delay and that the creditor always receives the full value 
promised by the substance of the debt. 

But outside the sphere of those laws this happy solution has 
only very rarely been found.^ In one group of countries it 
is an undoubted principle that it is the debtor who may elect 
whether to pay in the promised cturency or in that of the place 
of payments aJid that, if he adopts the latter alternative, the 
conversion is to be effected at the rate of exchange of the day 
of payment.® In other countries the debtor has the right of 
option, but the rate of exchange of the day of maturity is 
decisive.® 

In Franck a more flexible and subtle solution seems to have 
been arrived at, which is not very far from the ideal. It treats 
the question as a problem of construction. In the absence of 
special circumstances any payment to be made in France may 
bo made in French francs. The right of option is generally 

^ It was foreshadowed by some Qerman deciaiona (soo Berlin Court of Appeal, 
20 Juno 1020, BechtapreoJtung der Oberlandeagaridtte, 40, 307, and see RQZ. 101, 
318, 310), whioli wove, however, overruled by the decision of the Supreme 
Court montionad below, n. 2, and in olteot it has perhaps also found its way 
into Prenohlaw, aoe p, 242, n. O; p. 243, nn. 1, 2. It was formally adopted in 
Poland (soo p. 238, n. 4) and by tho Vienna Buies passed in 1 920 by the Inter- 
national Law Aesooiation, whore, however, the debtor’s right to convert is not 
reoognizod oxoopt whoro payment in the slipuiatod foreign monoy is ' impossible ' 
(soo tlio report on tho 34th Conferonoe ot p. 718 and tho oomments by Nuss- 
bautn, VertraglvAorSolivtz gegenSchwankimgen des Oetdwerta (1028), pp. 68 sqq.). 

’ Auoiriax see Ehronzwoig, l.o. ; Germany". Supreme Court (Unitod Chambers) 
24 Jon. 1021, BC2!. 101, 312. Lidtuania; see p. 238, n. 4. But in theso systems 
demagoa for deprooiatiou during the time of the debtor’s default are allowed, 
soe above, p. 2i3. 

° Switzerland, Hungary, Italy, Bumonia, Yugoslavia, see p. 238, n. 4. In 
Switzorland it is, however, well established that the statutory provision does 
not rotate to tho quantum of the payment, but only to the quomodo, and that 
consequently the Swiss debtor who owes pounds sterling to his Swiss creditor, 
and who may undoubtedly pay in Swiss francs, oannot effect the conversion 
at tho rate of exchange of the day of maturity if the pound sterling has de- 
predated; though the statute would appear to justify such a prooeduie, in 
such ciroumstanoes the rate of exchange at the date of payment is decisive ; 
see Henggeler, Zeitschriftfvr schmeizensohes Reoht, 60 (1037), 228a. As to Hun- 
gary see the docision of the Supreme Court 29 May 1934, Zeitaehriftf&r oatmro- 
pSiadhes Reclif, 1 (1036), 498. As to Italy compare Cass., 28 June 1924, Olunet, 
1926, 486 and Cass., 10 July 1934, Glunet, 1936, 1061. In Brazil the option is 
given to the creditor ; bo may demand payment in the foreign money or in 
Brazilian, monoy at the rate of exchange of the day of maturity: Supreme 
Court, 22 May 1018, Clunot, 1921, 993. 

* And probably in Switzerland: see the preceding note. 

4S25 — 
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preBumed to belong to the debtor,^ and if he exercises it, the 
conversion is usually to bo effected on the basis of the rate of 
exchange of the day of payment. But there may be cases (and, 
most significantly, they are cases where the foreign money of 
accoimt depreciates in terms of francs) in which the creditor 
may demand payment in ffanos at the rate of exchange of the 
day of maturity. A decision of the Cour de Cassation relating 
to the latter group seems to be the starting-point of the recent 
development. The plaintiff, a Reval merchant, had a claim of 
10,045 roubles against the defendant, a Paris merchant, which 
the latter failed to pay, but in respect of which, long after 
maturity, he tendered to the creditor Russian bank-notes which 
were refused. Judgment was given for the franc equivalent of 
the roubles at the day when the writ was issued.® The Cour de 
Cassation said:® 

‘Attendu . . . qu’aveo raison la Cour a refusd de vaJider les offres 
r4elles de Sohreter, faites li, Paris en mormaie dtrang^ ; que la Cour 
constate, en eftet, par une interprdlation souveredne dea conventions, 
que le paiement devait etre effectu4 en Franco ; qu’il est de principe 
que ttmt paiemmtfait en France, quelle qu’en soit la cause, doit itre 
effectid enmonnaiefranoaise et qu’il n’apparalt d’ailleurs en rien des 
circonstances retenues par les juges du fond que les parties aient 
entendu ddroger a oette rfegle.’* 

In a second case relating to roubles the conversion at the rate 
of exchange of the day of maturity was also approved of:® 

‘lo preteur n’a droit au remboursoment de oes roubbs que d’aprfes 
leur valeur au jour oh il a fait au d6biteur soramation de los payer’. 

^ Degand, l.c., Ko. 143 oad/oT No. 70, says that on principle the right belongs 
to the creditor, while Plaoiol-Bipert, vii. No. 1161, give it to the debtor. It 
would appear that in the sense mentioned in the text both are right. 

^ Though it is recognized that the real choice lies between the day of 
maturity and the day of payment, this decision and some later ones have given 
rise to a discussion whether the rate of the 'jour de sommation’ or of the 'jour 
de Tassignation ’ was, or might also be, considered ; see the authors mentioned, 
p. 238, n, 4. But where the rate of these latter days was taken as a basis, this 
was done by the plaintiff, and as it was more favourable to the defendant, the 
courts were content to say that the rate of exchange of the day of payment was 
not to be adopted as of necessity. 

• Beq, 11 July 1017, S. 1918-19, 1. 216. 

'* Italiaa ours. Note that it is expressly emphasized that the payment was 
to be made in Prance. 

' Cass. CSv. 26 Feb. 1929, Clunet, 1929, 1306 ; in the some sense, also relating 
to roubles Ckuir de Bouai, 16 Deo. 1927, Clunet 1928, 676. See also the peculiar 
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Very recently the same rule was applied to a case where a French 
debtor, having failed to pay at the due date the promised sum 
of dollars to his French creditor, desired to pay in dollars at 
a time when, it may be guessed, the dollar had depreciated:’^ 

‘Mais attendu qu’aprhs avoir consiatd que les paiemonts devaiont 
avoir lieu entre maisons frau^aises et sur territoiro fran9ais, I’arret 
ddcide a bon droit que le riglement se r^alisera par la remise d’un 
nombre de francs corrospondant aux soldes debitenrs exprimes en 
dollars, ceux-oi dtant convertis au oours du change a la date ^ 
laquello le paiement aurait dh Stre efieotue; qu’B est de principe, 
en eflot, que tout paiement fait en Prance, quelle qu’en soit la 
cause, doit etro efEectud en monnaie franQaise et que le solde d’un 
marche fixd en dollars doit Stre dvalue selon le cours du dollar au 
jour oh le debiteur devait payer.* 

In a greater number of decisions (in most of them, as far as 
could be ascertained, it was the franc which had depreciated) 
the debtor was given the right to pay in francs at the rate of 
exchange of the day of payment,® the Conr de Cassation always 
emphasizing that the judges of fact were to decide the question 
of interpretation.® 

decision Cobb. Civ. V2 April 1027, Cluneb, 1028, 414 and S. 1027, 1. 203 ; aQorman 
crodilor of a sum of marks, payable in 1014, bronght m ariion in 1021 and 
(lomandod tho frono oquivalonb at tho rate of oxohange provailing in 1014. 
Tho dofondant wos only proparod to pay tho depreoiatod value of 1021. His 
view wos uphold on tho ground ihat the plaintiil had waited too long until he 
domondod payment. 

’ Csss. Roq. 17 Pob. 1037, Chmot, 1037, 790 and D.H. 1037, 234. Soo 
also Trib. comm, du Havre, 21 June 1032, Oaz. Pal. 1933, 2. 30, relating to 
doprociatod pounds. 

’ Casa. Roq. 8 Nov. 1022, Clunet, 1923, 670, ond 3. 1923, 1. 149; Casa. Civ. 
0 March 1926, D.H. 1926, 1329, and S. 1026, 1. 267 (6“ esptoe)} Gass. Esq. 
16 Juno 1926, D,H. 1036, 408 j Cass. Civ. 6 Deo. 1927, S. 1928, 1. 138j Cnss. 
Roq. 10 March 1930, Clunet, 1931, 1082; Cass. dv. 8 July 1931, Climet, 1932, 
721 ; CouT de Lyon, 8 June 1920, Climot, 1922, 997 j Cour de Paris, 18 Oot. 1922, 
Clunet, 1024, 119; Cour do Rouen, 26 Nov. 1024, Clunot, 1926, 672; Cour de 
Paris, 16 July 1936, Clunet, 1926, 658 ; 3 May 1926, dunet, 1927, 1087. But 
there ore also decisions relatmg to the pound sterling before its depreciation 
where tho day of maturity was adopted : Coas. Req. 16 July 1030, Clunet, 1931, 
646 and D.H. 1029, 161 afOrming Cour de Douai, 12 July 1028, dunet, 1929, 
688. See also Casa. dv. 10 Nov. 1020, S. 1928, 1. 67. Commenting on tlw de- 
cision of 16 July 1929, Professor Porrond observes ; ‘ Somme tonte on choisit la 
date la moius favorable au ddbitour en faute.’ 

’ See the decisions of 9 March and 18 June 1926, 6 Dec. 1927, 19 March 1930, 
See also Casa. Req. 10 March 1926, Clunet, 1928, 70 1 ‘qu’il opparlonait onx 
jugoa du fond de dOterminer, k raison des oirconstanoes de la cause, la date k 
laquelle la dette de marlcs avait dtd oonverlie en dette de francs luxem- 
bourgeois.’ 
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Thai the Belgian practice seems to he very similar to the 
French^ is perhaps not so remarkable as the fact that in 
the United States also cognate ideas are discernible, although the 
position is by no means clear. The question whether the debtor 
of non-American money who pays at the duo date may or must 
pay in dollars cannot be answered with certainty. It seems, 
however, that procedural rules have given rise to the idea that 
all payments are to be made in dollars. Thus in a case where 
freight expressed in pound sterling was payable at tho place 
of destination within the United States it was said that payment 
was to be made ‘ of course in American money ; our courts cannot 
give judgments in sterling currency’.® On the other hand, the 
effect of the debtor’s default on a foreign money obligation has 
found a more secure solution. It was stated by Mr. Justice 
Holmes delivering the judgment of the Supreme Court of the 
United States in the famous case of Hicks v. Quiness.^ On 
31 December 1916 a German debtor owed to an American 
creditor a sum of 1,079.35 marks on an account stated; the 
creditor brought an action claiming the dollar equivalent at the 
rate of exchange prevailing on 31 December 1916. Mr. Justice 
Holmes said:* 

‘We are of opinion that the Courts below were right in holding that 
the plaintiffs were entitled to recover the value in dollars that the 
mark had when the aoooimt was stated. Tho debt was due to an 
American creditor and vxia to he paid in the United Slates. When tho 
contract was broken by a failure to pay, the American firm had a 
claim here, not for the debt, but, at its option, for damages in dollars, 

^ See Piret, pp. 81-90, and the deciaiona there quoted. According to a de- 
ciaion of the Cour de Caaaation (4 May 1922, BriUetm de I’Instiiut beige de droit 
eompard, 1023, 209) a question of construction is mvolved. Some decisions 
adopt the rate of exchange of the day of maturity, oapeoially if the foroigu 
money of account (mark, pound sterling) deprociates (Pirel, p. 86). The 
majority, however, adopts that of the day of payment (Piret, pp. 87 sqq.), even 
in case of bills of exchange for which Art. 33 of the statute of 20 May 1872 pro- 
vided for conversion ‘au corn's du change an jour de I’Schtonoe’ (Piret, pp, 
91 eqq.). It is interesting to note that m Belgium on argumont found expres- 
sion which, in other countries too, was perhaps subconsciously used in favour 
of the rate of exchange of the day of maturity, namely, that the application 
of tho rate of the day of payment would involve taking oognizanco of the 
moTielafori, which would be contrary to an extreme nomJnalistio prinoiple (see 
Piret, p. 87). 

® Femsi/lmnia BaiUmg Oo. v. Cameron, 280 Pa. 468, 124 A. 638 (Supremo 
Court of Pennsylvania, 1924). 

* (1926) 289 U.S. 71. * p. 80; italics ours. 
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It no longer could, be compelled to accept marks. It had a right to say 
to the debtors, You are too late to perform what you have promised 
and we want the dollars to which we have a right by the law here 
in force . . . The event has come to pass upon which your liability 
beeomos absolute as fixed by law . . 

Aa was made clear in a later oase,^ these remarks were based 
on the assumption that the obligation was subject to the law 
of the United States. The rule laid down by Hicks v. Chdness 
is therefore this : that, if American law applies, if the place of 
payment is in America, and if the debtor does not pay the owed 
sum of foreign money at the due date, the creditor acquires an 
optional right to pasrment in dollars calculated at the rate of 
exchange prevailing on the day of breach.® 

2. As regards the law of England we find an express provision 
relating to foreign bills in a. 72 (4) Bills of Exchange Act, 1882, 
wliich reads aa follows ; 

‘Where a bill is drawn out of but payable in the United Kingdom 
and the sum payable is not expressed in the currency of the United 
Kingdom the amount shall, in the absence of some express stipula- 
tion, be calculated aooordmg to the rate of exchange for sight drafts 
at the place of payment on the day the bill is payable.’ 

There is thus no optional right for either creditor or debtor, 
but payment in pounds sterling is a necessity in the sense that 
it is tho drawee’s duty to pay pounds and that the holder can- 
not demand anything but pounds. Tho exclusive adoption of 
the rate of exchange of the day of maturity gives vivid expres- 
sion to the fact that, at least in 1882, a depreciation of the 
pound sterling was believed to be impossible. 

Although there is no direct authority, it would appear that 
in practice the above provision is also applied to inland bills 
expressed in foreign money.® 

As regards contracts otW than bills of exchange and notes, 

^ Dmtaehe Sank FUiale Numherg v. Humphreys (1926), 272 U.S. 617 at 
p. 619 per Mr. Justice Holmes delivering tho opinion, of the majority of the 
Court. Sutherland v. Mayer (1926), 271 U.S. 272 was also distinguished on the 
ground that there Amerioan law applied. 

“ That the option to demand payment in the foreign money, whioh would be 
useful in case of a subsequent depreciation of the dollar, is of no roal value, 
because an action can only be brought fbr dollars, will be shown below, 
pp. 282 sqq. 

* See tlie expert evidence given in Cohn v, Bovlhen (1920), 36 787. 
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the legal position is by no means clear. There is a dictum of 
Banlms L. J . in Anderson v. Equitable Ass^irance Society of the 
United States,^ where he said : 

‘In my experience I have never hoard the proposition challenged 
that in an ordinary commercial contract where a person has entered 
into a contract -which is to he governed by English law and has 
undertaken an obligation to pay in foreign currency a certain sum 
in this countryj that the true construction of that contract is that 
■when the time comes for pa 3 nnent the amount having to be paid in 
this country will be paid in sterling, but at the rate of exchange of 
the day -when payment is due, applicable to the particular currency 
to which the contract refers.’ 

These words amount to an extension of the Eule of s. 72 (4) 
Bills of Exchange Act, 1882, to the general law, and this result 
is supported by the cognate, though not identical rules obtain- 
ing in the law of procedure.® 

As regards that part of the rule according to which conversion 
takes place, some authority can also be found in two or three fur- 
ther cases. The case of Ithokana Corporation v. Inland Reven/ue 
Oorrmisaioners^ related to coupons containing an ‘option de 
change ’ , namely to pay a fixed sum of pounds sterling in Loudon 
or of dollars in New York or guilders in Amsterdam ; during the 
argument Lord Wright M.R. remarked;* ‘If a sterling debt had 
to be paid in a foreign country, it would be paid in the currency 
of that country.’ Support may perhaps also bo derived from 
the oases of Adelaide Electric Supply Go. v. Prudential Assurance 
Go.^ and AucUand Corporation v. Alliwrm Asawamm Go.® Both 
these decisions have been fully discussed in another connexion, 
where the relevant dicta are quoted.® 

Erom these cases (and also from Lord Wright’s observation 
in the Bhohma case) the general principle of English law may 
be deduced that a monetary obligation is to be discharged in 
the currency of the place of payment, or, in other words, that 

* (1926) 134 L.T, 667. 662; see Dicey, p. 711. 

* Below, pp. 289 aqq. ; but see SriHsih Sank for foreign Trade Limited v. 
Rusaian Commercial and Industrial Bank (1921), 38 T.li.B. 66, where Busseil J. 
held in an action for redemption that a rouble loan could be repaid in London 
in roubles. 

* [1934] 1 K.B. 788 (C.A.) ; the case was more fully dealt with above, p. 127. 

* p. 797. ' [1934] A.O. 122. " [1937] A.O. 687. 

’ Above, pp. 169 aqq. ; the few remarks which follow should he read in the 
light of those observations. 
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tho curroucy of the place of payment is the money of payment. 
But if it is assumed, that the Australian and/or New Zealand 
currency system and tho English currency system are not 
identical, these cases also make it clear that it is essential to 
distinguish between tho money of account, determining the 
substance of the obligation, and the money of payment, deter- 
mining merely the medium of payment. No doubt money of 
account and money of payment may be identical, and in certain 
circumstances there is even a presumption^ in favour of such 
identity superseding any exchange operation or conversion. 
But, irrespective of an identity of names, the two moneys may 
be different, and in such cases, as we have seen, the neglect to 
distinguish between them may result in a substantial inter- 
ference with the substance of the obligation. If New Zealand 
pounds and English pounds are different, and if ‘pounds’ are 
promised to be paid in London, it may well be that New Zealand 
pounds, being the money of account, are i% obligatione, but that 
nevertheless this obligation may be discharged by the tender of 
English pounds, being the money of payment, the amount of 
which would depend on the rate of exchange between tho two 
currency systems on the day of maturity. 

There remains tho question how legacies given by the will 
of a testator domiciled in England and expressed in a foreign 
currency are to be paid. This problem falls into two parts, 
namely whether it is necessary or permissible to effect a conver- 
sion, and, if so, at what rate of exchange the conversion is to 
be carried out. Strictly speaking, the English authorities on 
the subject relate only to the latter question, though they 
perhaps imply an affirmative answer to the former. The case 
of O'ppmheimer v. P'uhUo Trustee.^ dealt with the direction of a 
testator that his trustees should out of the proceeds of the sale 
of the estate set apart two sums of marks as legacies, invest 
them in British securities and hold them on trust for the legatees 
and their issue ; the trustees were given a very fuU power of 
postponement. The testator died in 1900, but it was not until 
1924, when the mark had become valueless, that the trustees, 
having postponed the sale and conversion of the estate, were 
in a position to appropriate these legacies. They purported to 
appropriate them by setting apart a nominal sum of pounds 
^ Above, p. 168. “ Below, p. 320. 
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sterling ■which at that date represented the value of the two suras 
of German maxks. It was held both by Eve J. and the Court 
of Appeal that it was with reference to the last day of the 
‘executor’s year’ that the quantum of each of these legacies 
ought to have been ascertained and that it was immaterial that 
the trustees had a power of postponement. On the assumption 
that the legacies were, in fact, expressed in German marks, not 
in po'unds sterling,^ the ratio decidendi was derived from the 
rule that generally an executor need not satisfy a legacy until 
the expiration of one year after the testator’s death.® Indepen- 
dently of this decision Eve J. arrived at the same result in the 
later case of In re Eighmie, Oolboume v. Wilks.^ An American 
citizen domiciled in England hod given a legacy of 26,000 
dollars. The petition asked whether it ought to be satisfied by 
the payment of sums of the equivalent value in sterling calcu- 
lated at the rate of exchange existing on the death of the 
testatrix, or at the expiration of one year thereafter, or on the 
day when the payment was made. Applying the rule that a 
legacy does not become payable until the expiration of one 
year after the testator’s death, Eve J. decided in favour of the 
second alternative.® But the decision does not deal with tho 
question whether there was any right or any necessity to con- 
vert the dollar sum into pounds sterling, the petition not having 
asked any question on this point, but apparently assuming the 
right or necessity to convert. That question may therefore bo 
regarded as still an open one and it may he noted that the 
Court of Appeal of New York answered it in the negative.® So 
far as the English authorities go, however, they seem to lean 
towards the opposite (i.e. affirmative) answer, apparently on 
the ground that, while the date when legacies became payable 
determines the rate of exchange to be applied, the fact that they 

^ To sowo extent tlie decision also rested on the ground that the legacies 
were, in fact, expressed in sterling, in -which case, of course, the problem now 
under discussion could not arise: see above, p. 161. 

' 8. 44, Administration of Bstates Aot, 1926 ; Halsbury [Hailsham), xiv. 339 ; 
Boper, On Legacies (4th edition, 1847), p. 863. 

* [1936] Oh. 624. 

■* The learned judge referred to Roper, l.o., p. 862 ; but this seems to be due to an 
o-versight, for the author thero disouases the rule that, where con-version is neces- 
aoiy, the rate, not the pa® of exchange, must ha applied, and the authority for 
■that rule, OoehereU v. JJarfter (1810), 16 'Ves. 401, on which see above, p, 47. 

' MceUer ofLmdle. (1929), 250 N.Y. 602, 166 lSr.E. 182, 
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become payable at a certain date involves a change of the money 
of account. It will not be easy to disimsc of the objection that 
this is a nmi sequiiur. 

3. In all legal systems it is clear that the conversion of a 
foreign money obligation into the money of the place of pay- 
ment may be excluded by the parties. It is, however, not always 
easy to define the circumstances under which such conversion 
is m fact excluded. The German Civil Code, e.g., requires an 
‘express’ exclusion,^ while in France it is said that conversion 
is excluded if the foreign money is regarded as a commodity.® 
The most usual method of excluding conversion is the so-called 
‘effective clause’, which in commercial transactions is of so 
great an importance.® 

In England, it would seem, a mere problem of construction 
is involved,^ but there are no authorities relating to its solution 
or to the ‘ effective clause ’ . This is no doubt due to the fact that 
the institution of legal proceedings docs away with any such 
promises, and they are therefore of a very limited value in law. 

4. The problem of determining the money of payment causes 
particular difficulties in case of a conflict of laws. Suppose under 
an English contract ‘pounds’ are promised to be paid in Jeru- 
salem.® English law would decide the question whether English 
or Palestinian pounds are the money of account.® Under Eng- 
lish law, as tho proper law of the contract, the promise to pay 

^ s. 244. Thoro w an extenaivo lino of Supiome Convt dooisions loloting to 
tho definition ol tho town ‘express’: sea tho oollortion by Staudingev- Werner, 
Kommmtar zum buagailichw. Geeetzbtioh, il. 1, pp. 08, 100, and soo the two 
recent derisions 13 Oct. 1032, JIOZ. 138, 62 ; 22 Fob. 1037, IBS, 384. 

® Ploniol-Ripert, vii, No. 1101. 

° Its importance is most evident in connexion with bills of exohongo. But, 
expressly or impliedly, it also occurs m other transactions. Thus, if an agent, 
particularly a banker, is instructed to coUoot a foreign money debt, it will 
usually be the proper interpretation of the agreement that it is the collected 
foreign money which must bo paid over to the pnncipal and that the agent is 
not entitled to convert the money into his or the principal’s domestio ourrenoy : 
French Casa. Beq. 9 March 1926, 1),H. 1926, 237 (allowing, however, conversion 
of dollars oolleotod by a London firm on behalf of a French firm into ftenea 
at the rate of exchange of the day of payment) ; German Supreme Court, 10 Jan, 
1926, JSGZ. 110, 48 ; Selgtum: see Piret, No. 24. 

* See 8, 72 (4), Bills of Exohange Act, 1882, and the statement of Bemkes 
L.J. (above, p. 246). 

‘ ITnlike the Auatralion and New Zealand pound, on which see above, pp. 43 
sqq., there cannot be muoh doubt that the Palestinian pound ia not identical 
with the English pound. 

* See above, p. 179, 
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‘pounds’ in Jerusalem would be discharged by payinonfc of the 
appropriate number of Palestinian pounds.^ But should this 
latter question not be decided by the law of the place of pay- 
ment ? In other words, should the rule of English municipal 
law that a monetary obligation is discharged by tendering the 
money of the place of payment bo extended to a rule of private 
international law that the determination of the money of pay- 
ment (not of the money of account) falls to be decided by the 
law of the place of payment ? The problem is the same in 
the simpler case where the two units of account do not bear the 
same name : if under an English contract pounds are payable in 
Paris, the problem arises whether it is the proper law of the con- 
tract or the law of the place of payment which decides whether 
pounds or francs are to be tendered in discharge of the debt. 

At first sight it is very tempting to decide in favour of the 
law of the place of payment and thus to apply the principle® 
that the mode of performance is governed by the law of the 
place of performance. This view has indeed been advanced 
without qualification,® and in many cases there will in fact be 
much to commend it. But in numerous other cases or con- 
nexions the question may fairly be raised whether in truth it 
is not something more than the mere method of payment which is 
involved. It has been shown that the conversion into a different 
money of payment may deeply encroach upon the substance of 
the obligation. There would be no such encroachment if it was 
only a matter of determining whether conversion is necossary 
or permissible, and so far as this question is concerned there is 
no harm in applying the rule tJiat the mode of performance is 
governed by the law of the place of performance. But there 
are further questions, particularly whether it is the creditor or 
debtor who has the right of option, or whether there is no 
option at aU; whether the conversion is to be effected on the 
basis of the rate of exchange of the day of maturity or of the 
day of payment ; whether conversion is excluded by the agree- 
ment of the parties ; and so forth. These matters oonnotpossibly 
be described as relating merely to the mode of payment.* In 

t 

i 

• ^ See above, p. 246. ® Above, p. 166, n. 8. 

* Niisebainn, Internationales Privatrecht, p. 260, apparently abandoning hia 
view (Qeld, p. 216) that the question is subject to the law of the oniTency. 

* See lord Wright’s warning above, p. 166, n. 6. 
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so far as they aro concerned, the law of the place of payment as 
such cannot therefore be applied. As it will often be impossible 
to separate them from the mere question whether or not con- 
version takes place, it will be safer to adopt the principle that, 
in the absence of special circumstances simplifying the problem 
and preventing the law of the place of pa 3 nnont from encroach- 
ing upon the substance of the obligation, the proper law of the 
contract governs.^ 

in 

While in an earlier chapter the problems relating to the 
determination of the money of account were treated,® and 
while the preceding paragraph was devoted to the problems 
surrounding the money of payment and its determination, we 
now come to a group of oases where the money of pa 5 mient, as 
well as the money of account, is fixed, but where for the purpose 
of discharging the obligation an item, expressed in a foreign 
currency, requires to be converted into the money of payment. 
If, for instance, mider an insurance policy providing for an 
indemnity in pounds sterling, an indemnity is claimed in respect 
of a loss which has duly been ascertained to be expressed in a 
foreign currency, it is clear that a conversion into pounds ster- 
ling is required, because the policy gives a right to pounds 
sterling only. Or if an English banlrer who guaranteed the 
debt of a Eronch importer towards an American exporter up 
to a sum of 100,000 French francs is made liable for a sum of 
U.S.A. dollars, he must translate that sum into French francs 
in order to recover his outlays. Similarly, if jewels, given as 
a security for a loan of French francs, are sold by auction in 
England for pounds sterling, it becomes necessary to reduce 
the amount due by the price obtained. In these cases, it appears, 
both the money of account and the money of payment are 
ascertained, but there is an item which for the purpose of 
adjusting it to the terms of the existing obligation must be 
converted into the currency envisaged thereby.® 

^ The view held by ProfesBor Wolff la in effect not very different from, that 
advanced in the text: see IntmuiHonales Privatnedht, p. 97. For a diaouesion of 
the problem with reference to German law see also Melohlor, ChimcRagen des 
itUrniatioTuderi Prirntreahts, pp. 286 sq,<j., and Mayer, Vdutaaolmld, p. 101 . 

® pp, 101 sqq., pp. 180 sqq. 

• Sometimes the msceaaity of converaion has been diarogorded. Thus the 
Gorman Supreme Court dealt with a case where the plaintiff, who had insured 
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As regards such cases, it seems that the rule has become 
fairly settled that the conversion must bo eftccted on the basis 
of the rate of exchange of the day on which, according to the 
contract and the circumstances of the case, there arose the right 
to obtain payment and therefore the necessity to convert ^ This 
rule, it is true, is not conspicuously illustrated by the decision 
of Rowlatt J. in Nor&uro Traders v. Hardy & Co? A claim for 
general average contribution arose in 1914, and according to 
the charter-party the general average was to be adjusted in 
Antwerp in Belgian francs, where, however, owing to the Ger- 
man occupation during the Great War, the adjustinont could 
not be made. A provisional adjustment was effected in London 
and a number of payments in pounds sterling were mode. In 
1919 general average was adjusted in Antwerp in francs. It 
was held that the pound sterling payments were to be converted 
into francs ‘at the rate of exchange which is applicable to the 
whole thing, and that is the rate of exchange at the date of the 
sacrifice, and all they were doing provisionally was meant to 
date back to that’. The learned Judge, however, expressly 
stated that the conversion might have been made at the rate 
of exchange of the date of payment, but ho had no evidence as 
to what the rate at that moment was. But it might have been 
a stiU better solution to convert the payments at the rate of 
the date when the final adjustment was made, as it was then 
only that the claim for contribution arose.® On the other hand, 

mth the defendants goods sent from Hamburg to Bombay, advanood a sum 
of £2 Is. 4(2. in rsspoot of surveyor’s costs incurred in Bombay in oonnoxion 
'(vith the determination of damage. Although tlio pohoy provided for au 
indemnity in marks, the Supreme Court allowed a claim for the amount of 
pouncis: 17 Maroh 1924, JTT. 1924, 1690. But see the note thereon by Nuas- 
baum, who rightly oritiolzes the decision. See aJso German Supreme Court, 
28 April 1924, JW. 1924, 1693. 

^ See, e.g., French Casa. CSv. 3 Aug. 1936, Clunet, 1937, 302; real property of 
a Frendh wife, forming part of the ‘commvmautd des biens’, was sold for pesos 
and piastres. It was held that conversion into francs was to be eSocted at the 
rate of exchange of the days when the payments wore made by the purohosers, 

® (1923) 16L1.L.R. 319. 

® See German Supreme Court, 4 June 1924, BQZ. 107, 304: the plaintiff had 
paid £3 11a. as ‘deposit on aoeount of general average’. The adjustment 
showed that the plaintifta had to pay only 209.41 marks. The Supreme Court 
held that this sum of marks was to be converted into pounds starling at the 
rate accoidmg to which the conversion was effected in the adjustment, and was 
then to be deduoted from -the sterling amount already paid. See also Biussels 
Court of Appeal, 19 Oot, 1036, Jtevue de droit moriMme oorrvpar4, 1936, ii. 160: 
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tUo priuciple is impressively exemplified by the deoision of the 
Court of Apj)eal in V&raichermga ds Transport A.O. Daugava 
V. Henderson?- The defendant, an English underwriter, had 
reinsured the plaintiffs, a Latvian insurance company, against 
their liability on a fire insurance polioy on buildings in Riga. 
The insurer’s liability towards the assured was ascertained by 
the Latvian courts in lats and the sum due was paid in January 
1932, while the fire had occurred in April 1930. The question 
arose whether, as between insurer and reinsurer, the sum of 
lats was to be turned into sterling at the rate of exchange of 
the date of the fire or at that of the date of the settlement of the 
insurer’s liabfiity. Confirming the judgment of Roche J.® the 
court adopted the latter rate, the reason being that so long as 
the insurer’s liability is not quantified and satisfied, there is no 
liability of the reinsurer.® 

Finally attention must be drawn to the statutory provisions 
relating to the calculation of stamp duties in respect of instru- 
ments expressed in a foreign curronoy,* and also to the fact 
that in certain circumstances the famous case of the B.8. Vol- 
tumo^ might have to bo considered in this connexion. It con- 
cerned a claim for damages in respect of a loss of hire caused 
by a collision in tho Mediterranean. The damages, or at least 
tho items of which tho damages consisted, were expressed in 
Italian lire. If certain observations made by Lord Sumner 
whicli wore mentioned above® must be understood as meaning 
tliat tho damage was expressed ‘just as naturally in British 
currency as in Italian currency’, and that therefore the sums 
of Italian lire were only items to be converted into British 
currency for the purpose of adjusting them to the British money 
of account, the case would M under the head of the present 

if a shipbrokor rocoivos freight in Belgian francs and is bound to convert it into 
poimde sterling, ho mnst eSeot the conversion at the rate of exchange of tho 
day when the account is modo up (‘o’est en rhditS ii co jour qua se ferout los 
compensations et jusque Ik los dottes et or^ances subsistent dans la monnaie 
dans laquelle elles ont ^tS contrset^es’). 

' (1934) 49 L1.L.B. 262. “ (1934) 48 LI. L.R. 64. 

° No decisive importance was attached to the peculiar clause in the contract 
between thepartios: ‘to follow thesettlements of Daugavalnsurance Company’. 

* B. 6, Stomp Aot, 1891, 64 it 66 Viot., oh. 39 (relatii^ to Billa of Exchange 
and Notes)! 8. 12, Finance Aot, 1899, 62 & 83 Vlot., oh. 19 (relating to other 
instruments). 

« [1921] 2 A.C, 644. * p. 180, n. 3. 
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paragraph. If, however, the damage was really expressed in 
Italian currency, which had to he converted into British our- 
ronoy merely for the purpose of bringing legal jnoceedings in 
this country, the case should be considered in the following 
chapter. As the other opinions delivered in the Plonse of Lords 
rather suggest the latter view, it may in this connexion suffice 
to indicate the doubts relating to the classification of that case. 

IV 

When we now come to the examination of the questions 
relating to the concept of pajnnent, i.e. to what constitutes a 
payment, we find that the ffisoussion can be confined to the 
Conflict of Laws. The municipal law relating to the discharge 
of obligations in general and to the discharge by payment in 
partierdar forms a substantial part of the law of contracts 
regarded as a whole. Most of the problems are not of a purely 
monetary character, and even where they arise out of monetary 
obligations, they are exhaustively treated in the usual text- 
books on the law of contracts:^ payment and tender, payment 
by bill of exchange, appropriation of payments, accord and 
satisfaction — ^to the existing treatment of these and similar 
matters nothing cotdd usefully be added. On the other hand, in 
connexion with the performance of foreign money obligations 
so many important questions of private international law have 
arisen ^at a discussion of them oannot be dispensed with. 

It seems to be a well-established principle of English private 
international law that the question whether a certain payment 
operates as a discharge of an obligation is governed by the 
proper law the only exception concerns the extinction of a 
debt by way of a set-off, which is exclusively governed by 
Enghsh law as the Ze® /on.® But however clear the principle 

' See, e.g., Halsbury (Hadlehom), vii, pp. 187, 238 eqq. 

* Dicey, p. 878 j Oheahiie, p. 281 ; on pp. 860 sqq., however, Cheshire seems to 
take a. different view with regard to cases where the paymont is made after 
action has been brought in this country. He there states that, os the quantifica- 
tion of the amount payable is governed by the Zeaj/on, that legal system must 
also decide ‘whether in its view payment has in efieot already boon made*. 
But it is suggested that The Boom, [1933] P. 261, which seems to have caused 
Dr. Cheshire to propound this view, does not necessitate sudi a oonclueion, 
which would involve an unfoHunate extension of the ambit of the Uai fori: see 
bdow, pp. 267, 268. 

® Dicey, p. 857 ; CSieshire, p, 664. 
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may be, it has caused difficulties in two groups of cases which 
require consideration. 

1. It follows from the general rule that the question whether 
accord and satisfaction in the technical sense of English law is 
necessary or not depends on the proper law, and this has been 
expressly laid down in Itcdli v. Denni&toun.^ Accordingly, it 
depends on the proper law of the obligation whether, and with 
what effects, a tender may be made in respect of a claim for 
unliquidated damages, and it is irrelevant that under English 
law no tender, but only accord and satisfaction, is possible in 
respect of such a claim.® 

This view is not shaken by a recent dictum of Maugham L. J. 
(as he then was), who said 

‘ It is well settled that the procedure in any action brought in this 
Court must be governed by the lea fori, and it is settled, as a reference 
to Dicey’s Conflict of Laws, 6th ed., p. 867 will show, that if the 
defendant tries to set up a set-off which is not allowed by English 
law, the set-off is not permitted. It is obvious that if the defendant 
is defending on the ground of accord and satisfaction he must provo 
accord and satisfaction according to our procedure. The same thing 
must bo true as regards an alleged tender . . .’ 

It is fairly clear that Maugham L.J. was there referring only 
to the manner of proving accord and satisfaction or tender, 
in which case he was clearly right in emphasizing that that 
relates to procedure and is governed by English law. The 
question whether under the proper law accord and satisfaction 
is necessary or tender is possible, and whether certain facts, 
proved according to English law of procedure, amount to an 
accord and satisfaction or to tender, relates to substantive law 
and was not touched upon by the Lord Justice.* 

2. Moreover, the proper law of the obligation should also 
govern the question whether the method of paying a debt by 

1 (180]) 6 Ex. 483. 

* Above, p. 58 ; English law, of oowse, governs in so far as the manner of 
pleading is conoerned. 

» The Boom (No. 2), [1934] P. 171, 185. 

* In Soei^ti des Hdiels Le Tovguet v. Cvmmi/nga, [1922] 1 K.B. 461 the reason 
why the question whether or not there was payment in discharge of tho debt 
was considered from the point of view of English law was obviously that no 
evidenoe was led as to Erench law diSering from English law. Seo at p. 467 per 
Atkin L J. The case la more fully discussed below, pp. 292 sqq. 
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depositing the amount due with a court, which is known to 
many continental countries and their followors, is available in 
a given case and whether such deposit amounts to performance.^ 
It is submitted that this is the reasoning on which the two 
difficult oases of The Baam^ were really decided. 

Both cases arose out of a collision which took place, on what 
English law regards as the high seas, between a Chilean vessel, 
owned by a company domiciled in Chile, and a Dutch vessel, 
owned by the defendants, a Dutch firm. The defendants made 
a formal admission of liability, which under Order LII, Rule 23, 
had the effect of an Order of the Com?t without being equivalent 
to a judgment.® The plaintiflEs instituted proceedings before the 
registrar to ascertain the amount of damages for expenses 
incurred by them in Chile in Chilean currency for the repair 
of the Chilean vessel. In the course of these proceedings the 
defendants deposited the amount of Chilean pesos spent by the 
plaintiffs with the proper cornt in Chile according to certain 
provisions of the Chilean Code. The question therefore arose 
whether their liability was thereby discharged. 

The economic background of the ensuing litigation can only 
be understood if it is remembered that the Chilean currency is 
a ‘frozen currency’, that is to say that money cannot be freely 
transferred from the Chilean territory and that therefore the 
value of blocked accounts held within the territory is quoted 
abroad at a discount, although the official rate of exchange is 
unaltered and although, inside the territory, the money has 
an undiminished purchasing power.* 

Langton J., after a careful review of the evidence as to 
Chilean law, which he assumed to be applicable, arrived at the 
result ‘that this payment is good according to Chilean law’. 

On appeal his judgment was reversed. Scrutton L.J., having 
considered the evidence, took the view ‘that there is no final 
decision by the Chilean Courts that the payment in depreciated 

^ Tins -was expressly so held by the Supreme Court of the United States in 
Zimmermann v. Suiherland (1927), 274 U.S. 263. 

® (No. 1) [1033] P. 261; (No. 2) [1034] P. 171. 

“ (No. 1) [1933] P. 281 at pp. 266, 267 per Greer L.J. 

* As far as the nominal plaintiSs were oonoemed it therefore did not really 
matter whether they got pounds sterling or pesos. It is noteworthy that coun- 
sel for the defendants fslt compelled, and permitted, to worn the court that 
the case ‘must not he looked at with any regard to P)ngliah underwriters*! 
(No. 1) [1033] P. 261, at p. 260. 
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pesos is sufficient while proceedings are ponding in London’. 
Greer L. J . said that, though according to Chilean law a payment 
was made, it was not established that it had the efEect of 
extinguishing the debt; therefore, in his judgment, ‘treating 
what has happened in Chile as a payment on account, it will 
be the duty of the registrar to credit that payment by its 
equivalent value in sterling at the rate of exchange prevailing 
on the date when the payment was finally approved by the 
Chilean Judge’. Romer L.J.’s ratio decidendi was^ that what 
happened in Chile could have the effect of a pa 3 rment only in 
such oases ‘where the relation of creditor and debtor prevails 
between the two parties to the transaction according to the 
law of Chile and could have no application to such a case as the 
present where no such relation exists or is claimed to exist’; 
he thought it quite conceivable that the decision would have 
been different ‘had the defendants’ liability to pay the plaintiffs’ 
damages according to Chilean law been established’. Thus in 
the judgment of Sorutton L. J.® there was no pa 3 unent by Chilean 
law, while in the judgment of Greer L. J. there was a payment 
by Chilean law which in England was to be treated as a payment 
on account. In Romer L.J.’s judgment, too, there was no pay- 
ment, but his decision rests on the refusal to apply Chilean law 
at all, since tho question fell to be decided by English law. 

T)uring further proceedings the question arose whether the 
order as drawn up by tho Court of Appeal in The Boom (No. 1)® 
expressed the judgments given, inasmuch as it was contended 
that the Court of Appeal did not intend to exclude the possibility 
of talcing the Chilean payment into account pro tanto, and to 
order payment in this country. This contention was rejected 
both by Bateson J. and by the Court of Appeal.* Sorutton L. J. 
adhered to his view that there was no payment (apparently 
according to Chilean law) ; Greer L. J. dismissed the defendants’ 
appeal on the ground of estoppel ; Maugham L. J. emphasized 
that he was ‘unable to see that Chilean law has anything to do 
with the matter before the Court’.® 

In the result the decisions of the Court of Appeal must cer- 
tainly find approval. As regards the second decision, Greer L. J.’s 
reasoning appears to be the most oonvinciag. As regards the 

^ p. 273. “ As explained The Bmm (No. 3), [1934] P. 171, 178. 

» [1933] P. 261. * The Saarn (No. 2), [1934] P. 171. ' p. 184. 
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more important first decision, the dooisiyo factor appears to be 
that, the collision having occurred on the high seas and the 
obligation therefore being governed by English law/ the ques- 
tion whether and how the ensuing claim could be discharged 
was also governed by English law.® This was the reason, in fact, 
given by Romer and Maugham L.JJ., while Sorutton and Greer 
L.JJ.’s reference to Chilean law lacks justification. 

V 

The discussion of the law relating to the discharge of foreign 
money obligations would not be complete without due regard 
to the numerous problems created by foreign legislation hinder- 
ing performance. 

One type of such legislation has been known to international 
practice since, during the Franco-German War of 1870-1, France 
enacted what came to be known as moratoriums, i.e. statutory 
provisions postponing the date of payment. In so far as bills 
of exchange are concerned, the English courts have given effect 
to such moratoriums if the place of payment was within the 
country setting up such legislation.® Whether the law of the 
place of pa 3 rment governs in cases other than those connected 
with biUs of exchange is rather doubtful. An affirmative answer 
could be given if the matter related merely to tho mode of 
payment, in which case the rule* would apply that the mode of 
performance is governed by the law of the place of performanoo. 
If the moratorium extends to a few days only, the question is 
indeed similar to certain others, viz. whether a day is to be 
disregarded as being a Bank Holiday and whether days of grace 
are allowed, and as in such circumstances it relates to the 
method of payment, the law of the place of payment can be 

^ Above, p. 189. 

* If the view ezpreasod by Lord Sumner in TJie VoUumo, [1921] 2 A.C. 644, 
663 (on wbioh see above, p. 180, n. 3) was aooepted, it could also have been 
aaid that there was no claim for Chilean pesos at all, but only for pounds 
sterling. This line of arguments seems to have weighed in Romer L.J'.’s mind: 
(No. 1), [1033] P. 261, 271, 272. Dr, Cheshire, p. 061, explains the decision on 
the ground that tho question under disoussion related to tho quantification of 
the amount payable and was therefore governed by the leas fori. 

“ Rouguette v. Overmann (1876), LJl. 10 Q.B. 526 j Xn re Frarike cfc Roach, 
[1918] 1 Oh. 470 j see also FraMin v, Weainmigter Bo'^ below, p. 315 and s. 72 
(6), Bills of Bxohonge Act, 1882. 

^ Above, p. 166, 
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applied.^ But if the moratorium extends to a considerable 
period of time, it amounts to such an encroachment upon the 
substance of the debt that the application of the proper law is 
preferable.®’ * 

Foreign cwnrmcy reslriclions, the other much more impor- 
tant type of legislation hindering performance, did not acquire 
prominence until comparatively recent times* and, though their 
international repercussions have been enormous, their legal 
intricacies have not yet found much elucidation.* One of the 
chief difficulties lies in the fact that the systems established in 

It is doubtful -whether Dicey, p. 677, and Beale, p. 1270, intend to oon-dne 
the application of the leas hei solutionis to such cases only. 

® As to foreign views on moratoriums and their compatibility with tho public 
policy of the forum see Frankenstein, ii. 230 sqq, j v. Bar, ii. 174 sqq. ; Nuss- 
-baum, Inlematiotiales Privaireolit, pp. 24S, 260, 320; Glhiron, 0 (1915) Riv. M 
diritto internatiorude priv., p. 1S2 ; Kamel, Lo MoratorUim do la Uttro do chango 
et son traitsjnent on dr. int. privi (1926) ; Lorenzon, 28 (IDIO) Yale L.J. .324. An 
example whore a moratorium was held to be irioconoilable with the public policy 
of tho forum is the decision of the Austrian Supreme Court, 0 Oot. 1030, 
Raohisproohung 1931, ll,audClunet, 1931,716:it was directed against Austrian 
oroditors. Soe also Swiss Federal Tribun^, 17 April 1916, Olimet, 1917, 306: 
applioation prevented by tho laws of neutrality. 

® As to tho morotoriiuns onooted in various ports of the Commonwealth of 
Australia, which, however, wont much farther than a mere postponement of 
tho stipulated date of payment, and which provided for areduotion of the rate 
of interest, see Mount Albert Borottgh v. Australasian Tompsranco <b General 
Assuranoo Ooip, Ltd., [1038] A.C. 224. It was hold by the Pri-vy Counoil that 
a proraiso to maho a payment in Yiotoria was not afioctod by a Victoria 
moratorium, because the proper law of the contract was the law of How Zea- 
land, fur which reason the law of tho place of payment was irrelevant, and 
because ii was impossible ‘to attribute to the Victorian legislature an intention 
to legislate witli regard to matters lying outside its territorial jurisdiction, 
booaxisc the land ohorgsd imder tho debenture is in Hew Zealand’. This case, 
whiob is of groat general importance (see above, pp. 166 sqq.), supports the 
-view stated in the -text that in ease of moratoriums proper the proper law of the 
contract, not the law of the plooe of payment, governs. As to the Australian 
legislation soo also Saraelo v. Mleatrolytio Zinc Oo. of Australasia Ltd. (1932), 
48 O.L.R. 391 ; Wanganui Sangitikei Sleetric Pouier Boardv. Australian Mutual 
Promdera Sooiely (1934), 60 O.L.R. 681; McOleOand, v. Trustees, Eaeeutors ds 
Agency Oo. (1936), 66 C.L.R. 483; Dennys LasceUes Ltd. v. Sorehard (1033), 
Victoria L.R. 46. 

* See generally above, pp. 62 sqq., -srbere the English statutes restrioting 
the export of precious metsla are mentioned. 

• Reference may, however, be made to the anonymous note in 47 (1936) 

Tale L.J. 461, and to Bergmann, 86 (1936), 29; Cohn, 62 (1936), 

L.QJi. 474; Domko, Olunet, 1937, 226, 090; Bemie de /Science et de Ijigislation 
finanmire, 34 (1936), 612; 36 (1037), 217. See also Beudheim, Das deutsehe 
Deoisenredht und die SSmeh (Berne, 1936), and as to Hungary, Szdsoy, dunet 
1037, 738. 
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various countries and the intomationol problems created by 
them show so great a variety that an exhaustive treatment is 
impossible. Some of the consequences have already been noted : 
the establishment of a managed currency may make it necessary 
to have regard to an unofficial rather than to the official rate 
of exchange the prohibition of the export of coins and notes 
and the ensuing -withdrawal of such tokens from the inter- 
national money market may perhaps deprive them of their 
monetary character the prohibition of entry into foreign money 
obligations, if enacted by the cotmtry the law of which governs, 
may invalidate a contract.® But many further types of question 
arise: smuggling, impossibffity of performance, discharge by 
payment into a blocked account, employment of illegal methods 
of performance — ^these are only some of the cases which, as will 
appear from the necessarily cursory discussion which follows, 
may give rise to many intricate problems of private international 
law. 

Where they arise, a weU-eatabUflhed principle is available 
on the basis of which each individual case should be approached : 
the control of the proper law of the obligation.* This means 
that the proper law of the contract should be complied with, 
irrespective of whether it renders a transaction valid or invalid 
or whether the result is or is not reconcilable with a legal system 
other than that of the proper law. No doubt, in some carefully 
examined oases, the effects of the proper law wiU have to be 
swept aside by a permissive or prohibitive rule of pubHo policy 
of the forum, but no general dogma tending either to a <primi 
non-recognition or to the over-recognition of foreign currency 
xestriotions should be accepted. The very fact that both ex- 
tremes have, on grounds of public policy, found support em- 
phasizes the necessity of abstaining from wide formulations and 
of abiding by the sound guidance of the proper law. This basis 
leads to two rules which may be stated at the outset and which 
•will be elaborated in the following discussion. If the transaction 
is governed by the foreign law which has set up currency 
resections, the provisions of the proper law must be accepted 
and, save in one or two exceptional oases, cannot be refused 

^ Above, pp. 60 sqq. ® Above, p. 124, n. 2. * Of. above, pp. 134 aqq. 

* That their application cannot be excluded by the theory that they were 
not included in the intention of the partioe, was shown above, pp. 228 Sqq. 
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rocogiiition on the ground of public policy. If the transaction is 
governed by a legal system other than that whioh has set up 
Qurronoy restriotions, the proper law must again be accepted, 
and, save in one or two exceptional cases, it cannot be displaced 
or influenced by any rule relating to a foreign country’s control 
of exchange transactions. 

1. As regards the former of these statements, dealing with 
the case where the law of the country whioh has set up the 
currency restrictions is the proper law, it appears that the Swiss 
and perhaps the French courts take up a fundamentally different 
attitude, inasmuch as they decline to recognize the effect of 
foreign currency restriotions in any shape or form, even if they 
are part of the proper law. In one case^ the Swiss Federal 
Tribunal had to deal with an action for the recovery of a debt 
due by a German to a Swiss firm which had assigned it to the 
plaintiff. The defendants contended that under German law 
the assignment, made without the Foreign Exchange Board’s 
consent, was invalid and that any other method of performance 
than by payment into a blocked account with a German bank 
was impossible. Although German law governed both the 
assignment and the oontraot, the court refused to give effect 
to Gennan cuiTency regulations, because it held them to be 
irreconcilable with Swiss public order, as they violated the 
vested rights of the creditor. Similarly the Com de Paris® held 
it to be irrelevant that a oontraot made between Russians in 
Russia violated the provisions of a Russian statute setting up 
a foreign exchange control and making the mfringemeut a 
criminal offence, the reason being found in the familiar ® dogma : 

‘ que oes lois, plus sp4oialem6nt cello du 26 juin 1917 qui prevoit dea 
pdnolites diverses suivant les inffaotions commises, constituent des 
textes d’une portde politique dent Tapplioation ne pent par suite 
qu’Stre territoriale ; que n’ayant d’autre objet que de protdger la 
monnaie nationale, ellea demeurent sons effet devout une juii- 
diotion fronpaise, m6me en cas de contestation entre ressortissants 
russes'. 

^ 8 Oct. 1986, BQE. 61, ii. 242, also BJ.JJ. 84 (1936), 110 ; JTT. 1936, 3603, 
aad Slesch, Gold Olaw», ii. 98. See also 18 Sept. 1934, SGE. 60, ii. 204 and 
JW. 1936, 239 ; 2 Maaroh 1937, BQE. 63, ii. 42. 

a 30 June 1933, Olunet, 1933, 963. 

® See already above, p. 229. 
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This is not, however, the view taken by the Oermm Supremo 
Court, which on almost exactly the same facts held that the 
contract, being governed by Russian law, was void, and that 
such invalidity had to be recognized in Germany and could not 
be disregarded on any ground of German pubUo policy.^ The 
Austrian Supreme Court, too, refused to treat Hungarian cur- 
rency restrictions as incompatible with Austrian public order.® 

According to English law, likewise, the non-recognition of 
foreign currency restrictions in toto is not possible. There is 
no authority for any rule which would exclude foreign trade 
laws from recognition in England.® The principle, if it exists, 
that 'no country ever takes notice of the revenue law of 
another’* is of no avail, because a law restricting the dealings 
in and the transfer of foreign exchange is not a revenue law in 
the natural sense of the term. Moreover, the refusal to enforce 
foreign penal laws here® does not permit the conclusion that 
a foreign law, which inter alia imposes oriminaJ liability, cannot 
be recognized even where its purely contractual effects ore 
concerned.® Finally, it seems to be impossible to come to an 
unqualified refusal of the recognition of foreign currency restiio- 
tions by invoking the general rule® that an English court will 
not enforce a foreign law where it involves a violation of the 
policy of English law or moral rules or English judicial and 
political institutions. There is no authority for holding that 
where the law of a foreign country governs, such country’s 
emergency legislation, which in most cases is necessitated by 
the economic situation and which, in its origin or application, 
is not directed and does not discriminate against foreign subjects 

1 1 Jiily 1930, IPSapr, 1930, No. 15. 

® 25 Sept. 1934, Bechtapreebung, 1934, 206, oad Clunet, 1936, 191. The 
contract was apparently governed by Huitgaiian law. 

’ See above, p. 230. 

* Solman v. Johnson (1776), 1 Cowp. 341 per Lord Mansfield. For further 
oaaes see Dicey, p. 667, n. 9, and see above, p. 230, n. 4. The present force of 
the doctrine is doubtful. That foreign revenue laws cannot be enforced here 
is a diSerent proposition, for which there exists ample authority: see Dicey, 
p. 212, n. q. 

•’ Dicey, p. 212. Add Sanco die Yixeaya v. Don Aljonso de Sorhon, [1936] 1 
E:.B. 140. 

‘ Nevertheless, it may happen that in the appropriate oiroumstances recog- 
nition of oertain acts or claims may have to be refused on the ground of the 
penal character of the Statute. 

Dioey, pp. 26 sqq. ; Cheshire, pp. 156 sqq. 
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in general or British subjocis in particular,'- ho-wever obnoxions 
it may bo, is opposed to English public policy ; there must be 
very exceptional circumstances, approaching a state of war, to 
prompt English public policy to validate a transaction in- 
validated by its proper law or to invalidate a transaction valid 
mider its proper law. 

It follows that, if the proper law prohibits agreements for 
the unauthorized export or the smuggling of currency, or per- 
mits repa 3 Tnent of a debt in a manner other than that envisaged 
by the contract,® or provides for particular methods of repay- 
ment, e.g. payment into an account with a Conversion Office,® 
these and similar consequences must be respected by an English 
court. This, indeed, appears to be the view on which are based 
two decisions of the House of Lords and the Court of Appeal 
respectively, and although the problem of public policy was 
not discussed either in argument or in the judgments, they have 
impliedly rejected the non-recognition theory so radically pro- 
pounded by the Swiss Federal Tribunal. In De Beiche v. South 
Amencan Stores {Oath db Chaves) Limited^ the respondents, 
companies registered in England, but doing business in Chile, 
had promised to pay the rental for premises in Chile leased to 
them by the appellants’ predecessors in title. The leases pro- 
vided that ‘payment shall be effected monthly m advance in 
Santiago do Chile ... by first class biUs on London’. The 
respondents alleged that Chilean foreign currency regulations 
rendered it impossible or illegal to acquire foreign exchange in 
Chile or to pay the rents by drafts on London, and they deposited 
in oomt in Chile the amount of the rents in Chilean pesos at 
the current rate of exchange, subject to a 20 per cent, deduction 
directed by Chilean law. The appellants did not accept this 

^ Thsiefore the matter is difleient in case of -vrai: Wolff v. Oxholm (1817), 
6 M. & S. 92; In re Friedrioh Krupp A,0., [1917] 2 Ch. 188. — ^In Qlyrm v. 
United Steel Works (1936), 160 Miso. 406, 289 K.Y. Supp. 1037, also Flosdh, 
Gold OloMse, ii. 72, Judge MoLaughlin obtjw said that the Oermon ouirenoy 
restrictions ‘discriminate against our American citizens’. But the German 
legislation does not differentiate beWeen German and non-German subjects, 
but beWeen residence -within or outside the German teiritory: see Cohn, 62 
(1936), L,Q.JR. 476. In a very limited sense Cohn himself suggests a retaliation 
theory, for -which -there is, however, no authority, 

° See e.g. the German statute of 27 May 1937, BMiageeetsiblattt i. 600. 

” See e.g. the German statute of 9 June 1933, RevdisgesetMcdt, i. 349. 

* [1936] A.O. 148. 
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payment and sued for the agreed sums of pounds stei’ling. The 
action failed. The question what law governed the contract 
was not expressly dealt with by the House of Lords. If English 
law was applied, as is suggested by some observations of Lord 
Sankey^ (whioh, however, would not seem to have been justi- 
fied),® the case falls under the head of the following group,® 
where it will be necessary to examine some very widely formu- 
lated statements of Lord Sankey . U the contract was governed 
by Chilean law, and that, as has been observed, is the better 
view, Chilean currency regulations made the result inevitable, 
and the only remarkable point is that no question of a refusal 
to recognize Chilean legislation on grounds of English public 
policy was even raised. The second case of St. Pierre v. South 
Americm Stores {Oath <fe Chaves) Limited^ is easier to follow, 
inasmuch as the Court of Appeal expressly proceeded on the 
basis of Chilean law governing the contract. The defendants 
had taken a lease of premises in Chile, which lease provided, 
in so far as material here, that the rent was to be paid ‘either 
in Santiago de Chile at the residence or the office of the latter 
(owner) ... or remitted to Europe according to instructions 
which the owner may give. . . The plaintiffs, inter alia, claimed 
a declaration as to the effect of this option and its position 
under Chilean currency legislation prohibiting the export of 
money. Branson J, held® that 

‘if the plaintiffs oxeroise validity qua the conti’act their option to 
call for such a remittance, they are asking for an impossibility which, 

» pp. 166, 160. 

" See the foats of the ooaa; premises in Chile; plaintifi Chileaa aubjoot, 
though resident in Fatie; defendants English companies doing busiaosB in 
Chile ; leases executed before Chilean Consul at Buenos Aires. By the courtesy 
of Messrs. Smiles <fe Co., solicitors, to whom the author’s thanks are duo, he 
has been supplied with copies of the judgments in the courts below. It would 
appear to have been taken for granted throughout the case that the contract 
was governed by Chilean law, the applicability of which the defendants bad 
pleaded in paragraph S of their defence, and Lawrence L.J. expressly said; 
'The leases are couched in the Spanish language and deal with Chilean property. 
They are Chilean contracts to he performed in Chile and have to be construed 
and given efteot to according to Chilean law.’ See also the later case of St. 
Pierre v. SoitSi Amerioan Stores (Oath & Ohaoea) Ltd., [1936] 1 K3. 382 at 
p. 390 per Oreer li.J ., at p. 304 per Scott L It Is submitted that on this basis 
the decision loses much of its general importance. 

* Below, pp, 272 sqq, 

* [1987] 1 AUE.B. 206, 216. 


* [1937] 3 All E.R. 349. 
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an it has suporvonocl by the operation of the law of the place of por- 
formaiice, oxcusoa the defendants from performance. The only 
aliernativo is for the plaintiHs to appoint someone in Santiago to 
receive there the rents which the defendants are ready and willing 
to pay, and have in fact lodged in Court in default of any such 
appointment. ’ 

The Court of Appeal affirmed the decision, but only Sleaser L.J. 
expressly treated the question under discussion; he said:^ 

‘ when the option is exorcised, it must he an option of remission to 
Europe from Chile, from which it would foUow that, if there be laws 
in Chile excluding the possihility of remission from that country, this 
contract can have its obligations discharged in Chile, but not else- 
where. ’ 

The relevancy of English public policy was nowhere suggested, 
but the effects of the proper law were adhered to without 
hesitation. 

But though English law does not totally reject the recognition 
of foreign currency restrictions a priori, one or two special rules 
may in appropriate ciroumstances lead to non-recognition. 

If, as both in De Be4che’s and 8t. Pierre's case, the debtor in 
fact makes a payment which, under the proper law of the con- 
tract operates as a diaohorge, there is nothing unusual in accept- 
ing tlio effects of the proper law: so long as the debtor performs 
his contract in compliance with the proper law, it does not 
oven matter that that law encffoaches upon the provisions of 
the contract by enabling the debtor to pay, say in Santiago de 
Chile, although he has promised to pay in London, or to pay 
in pesos, although he has agreed to pay pounds sterling. But 
would the same he true if the foreign currency regulations 
prevented the debtor from paying at all ? Suppose a German 
firm owes to an English firm a sum of pounds sterling under a 
German contract which provides for payment in London and 
gives the Eughah courts jurisdiction ; when the debt falls due, 
the debtor unsuccessfully attempts to obtain pounds sterling 
from the Reiohshank ; he thus cannot pay and the obligation 
remains in abeyance, the debtor being in default.® If the 

1 p. 366. 

» Gewnaa Supreme Court, 28 May 1936, JR&Z. 161, 118. The statute quoted 
p. 203, n. 2, has now opened a possibility of putting an end to such suspense. 
If the rule in BcM'i case, on which see below, p. 270, really were a rule of 
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creditor brings an action in England, where the debtor has a 
large account with the Bank of England, of whicli, however, 
under German currency regulations the debtor cannot dispose 
without the Reichsbank’s consent, would the latter really be 
allowed to plead that imder the proper law of the contract he 
was prohibited from paying his creditor ? Or should the mort- 
gagor’s reUanoe on German currency regulations deprive the 
owner of a mortgage on a German ship of his right to enforce 
his title by an action in rem brought against the ship while in 
England ? Or, to take a still more absurd line of defence, should 
a debtor who was formerly residing in Gtermany but now lives 
in Prance, and who owes under a German contract a sum of 
pounds sterling to an Englishman, be heard to plead that under 
German currency regulations he is prevented from disposing of 
his funds situated outside Germany^ even after he has left the 
country ? 

The negative answer to these questions, on tho necessity of 
which there caimot be much doubt, must be founded on a broad 
principle.® If the debtor pays his creditor in acoordanco with 
the proper law, the creditor cannot complain ; if the debtor is 
excused from paying by the proper law, and if the obligation is 
therefore discharged, the creditor again cannot complain. But 
if® the proper law itself upholds the debtor’s obligation but 
deprives him of the means to perform it, the policy of English 
law is violated, because it must be deemed to be a fundamental 
principle of English law, and indeed of aU laws, that a creditor 
may proceed against his defaulting debtor wherever he finds 
Mm. Put into more procedural language this means that, where 
under the appropriate substantive law there is a right, the 
remedy and its enforcement by levying execution on the debtor’s 
property are a matter of procedure exclusively governed by 

English private international law, the obligation would be ‘ invalid although it 
is unchanged under German, law as tho proper law. But BaUi'e ease turns on 
a rvde of EngUsh eubetantivo law: see the paper quoted, p. 270, n. 4. 

1 Gem^ Ordinanoe of 1 Deo. 1936, SevihegaetzblaU, 1 . 1407. 

® No diiltonlties would exist if it were a rule of English private international 
law that legality of performance is always governed by the law of the plooe 
of performance. But no such rule exists (see above, p. 160), and if it existed, it 
would be very dangerous in the converse ooee where on English or, say, Dutch 
contract is to be performed, say, in Germany. 

* To avoid any misunderstanding it is necessary to emphasize this ore- 
requisite. 
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English law.^ Tlio debtor’s plea that, although the debt exists, 
he is prevented or prohibited from paying it would in effect 
amount to an interference with that principle, because, if 
accepted, it would make part of the debtor’s property exempt 
fi:om execution, which would be beyond the proper law’s power. 
That a judgment thus given might compel the debtor to do an 
illegal act would not only be an irrelevant but also a wrong 
argument, because compulsory satisfaction of a claim can never 
expose the judgment debtor to criminal liability.® 

It is therefore submitted that, if the currency regulations of 
the proper law prevent the debtor from paying his debt out of 
property situate abroad, such impossibility cannot be recog- 
nized by English law. 

The same result might perhaps be derived from another prin- 
ciple which, if applicable, would warrant the non-recognition 
of foreign currency regulations, not only in connexion with the 
hindrance of performance, but also in many other respects.® 
It is a well-recognized rule of law that any extraterritorial 
effect must be denied to legislation of a confiscatory character 
in so far as it extends to movables or debts situate outside the 
territory of tlie confiscating power.* Foreign currency regula- 
tions frequently restrain the subject from disposing of such 
Xnoperty without the authorities’ consent, and they give the 
authorities power to demand that such property be assigned to 
thorn, or that any foreign exchange accruing through the realiza- 
tion of such inoperty (including the repayment of debts) be 
surrendered to them.® The question whether such a position can 
be described as confiscation must be answered irrespective of 
whether any compensation is paid or payable in the domestic 
currency of the confiscating power ; for the lack of compensa- 
tion is not a prerequisite of the conception of confiscation,* 

1 Dicey, pp. 849 aqq. ; aa Dicey, p. 28, rightly points out, ideas of public 
policy are at the root of this principle. 

* On this point see also below, p. 276. 

9 If under a German deed of assigiunent the olaim of a German creditor 
against an English debtor, arising under a German contract, is assigned without 
the permission of the Foreign Exchange Board, the invalidity of the assignment 
under German law could he disregaided. 

* See Dicey, p. 610, note k, with further references. Add In re JBweiem Sank 
for Foreign Trade, [1933] Oh. 746, 767. 

’ Such is in effect the result of tiie German ourrenoy restnotions. 

® There does not appear to exist any English authority for this view except 
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Moreover, it does not matter that the appropriation by the 
foreign government does not comprise the substance of the right 
itself, but merely afEects the power of disposal ; this is a distinc- 
tion which relates to the degree, but not to the principle. It is 
necessary to have regard to the essence of the restrictions placed 
upon the subject : the foreign State is pursuing its own interests 
by enlarging the amount of exchange available for the benefit of 
the nation regarded as a whole, not of the individual owner. 
This amounts to confiscation,^ and in the result it is therefore 
submitted that whenever foreign currency restrictions result 
in a disability to dispose of property situate outside the territory 
of the State which has enacted them, such extraterritorial effect 
cannot be recognized here. 

2. If the transaction is not governed by the law of the country 
which has set up currency restrictions, no effect can on principle 
be attributed to them. If under an English contract a loan of 
a sum of pounds sterling is made to an Englishman by a German 
merchant while in England, the debtor cannot resist the action 
for repayment on the ground that the loan was illegal under 
German law or that the money lent to tho debtor was illegally 
procured ; if Russians enter in Russia into a contract governed 
by German law which is illegal under Russian currency restric- 
tions but valid under German law, a plea of illegality would be 
bad f if under an English contract a Chilean debtor owes a sum 
of pounds sterling, the payment of a sum of pesos into a blooked 
account is no discharge.® 

There are, however, oases where foreign currency regulations 
may influence a purely English contract. 

They may give rise to the insertion of express or implied 
conditions in the contract. If Gmnan and English merchants 

the negative one that definitions of confiscation do not require the absence of 
oompensation: see the Oasford JBIngkah DioHonary and Lord 'EUenhorough’s 
statement quoted in the foUowiag note. 

1 See Lord EUenborough in Levin v. AUrnUt (1812), 15 East 269: ‘Conflsoa- 
tiou must he an act done in some on the part of the govemment of the 
country rrhere it takes place, and in some tray beneficial to that government, 
thoirgh the proceeds may not, striotly speaking, he brought into its treasury.’ 

° German Supreme Court, 3 Got. 1923, RQZ. 108, 241. It is doubtful 
whether in that case the contract was rightly held to be governed by German 
law; but if it was, the decision was right. In England Dicey’s rule 160, 
esoeption 2 (p, 666), must be oonsidered; but it is submitted that no such rule 
oxists; British year Book of Ivjbernationoil Lam, 1937, pp. 103 sqq. 

* See Sehgmem Bros, v. Broum Shipley Oo, (1916), 82 T.L.B. 649, 
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enter into an English contract, they may make its operation 
dependent on the grant of a permission by the German Foreign 
Exchange Board. If I buy from my banker Chilean pesos to 
be paid to my creditor in Santiago de Chile, it will be an implied 
term of the contract that the payment will be effected in 
accordance with the laws of Chile so as to enable the creditor 
to accept and keep the money.^ 

A purely English contract may even be invalidated through 
the existence of foreign currency regulations ; for it is against 
English pubKo policy to enforce a contract, ‘if the real object 
and intention of the parties necessitates them joining in an 
endeavour to perform in a foreign and friendly country some 
act which is illegal by the law of such country The operation 
of this rule, laid down in Foster v. Driscoll,^ dealing with a 
contract for the smuggling of whisky into the United States 
during the period of prohibition, cannot be excluded by the 
rule (if it exists) that foreign revenue laws are disregarded; 
for currency restrictions cannot fairly be described as revenue 
laws.*^ The only qualification lies in the emphasis to bo placed 
on the requirement that the illegality of purpose must be com- 
mon to both parties.® Nevertheless, the view taken by English 
law is particularly strict.® 

^ This sUtometit may derive eomo support A-om. the diotiun of Sorutton 
L.J. in BaXti v. OmvpaMa Naviere Sotay Az-mr, [1920] 2 K.B. 287, ,704 ctuoted 
below, p. 270. * Foster v. Driscoll, [1929] 1 K.B. 470, 621 per Sankey L.J. 

* [1029] 1 K.B. 470. * On that question see above, p. 202. 

“ It was on tins point that Sorutton L.J. disagreed in Poster v. DriscoU, 
ubi supra. 

* See generally Bias, ‘Controbando’ in i2^, dr. int, 5 (1929), pp. 226 sqq.$ 
Mesaineai, La Contr^emde en droit intemoHonalprivi (Paris, 1032). The Qermm 
Supreme Court held that eontracts the immediate subject-matter of which is 
smuggling into a friendly country ears invalid under a. 138, Gterman Civil Code ; 
but the vendor’s mere Imowledge of the piu'chaser’s intention to use the goods 
for the purposes of smuggling does not suffloe: 9 Feb. 1926, JW. 1926, 2169 
and Clunot, 1930, 430 j 10 March 1927, JW. 1927, 2287 and Clunet, 1928, 1070 i 
17 Oct. 1930, JW. 1931, 928. It also seems that the violation of foreign 
statutes based on reasons of econonaic policy, not of sanitary policy (as in case 
of the prohibition of alcohol), does not invalidate a contract governed by 
Oermon law: Supreme Court, 24 June 1927, J W, 1927, 2288 and Clunot, 1930, 
428, This formula, being so much wider than that rating to mere revenue 
laws, would perhaps save from invalidity a German contract envisaging ths 
smuggling of money out of or into a oouniay. As to Austria see Austrian 
Supreme Court, 3 March 1931, Clunet, 1931, 1080. The French Oour de 
Cassation held that an insurance policy which to the knowledge of the com- 
pany was intended to cover the illogsl shipment of sloobol into the Bhited 
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It is in connexion -with a plea of impossibility or illegality of 
performance that the influence of foreign currency regxflations 
on an EngUah contract becomes a matter of particular diiSoulty. 
The effect of such a plea depends on whether the place of pay- 
ment is within or outside the country which has established 
curronoy restrictions. 

(o) If under an English contract payment is to be made 
within the country where, owing to the introduction of currency 
restrictions, payment has become illegal, the position must bo 
viewed on the basis of the decision in Ralli v. Campania Naviera 
Sota y Aznar}- A contract which was held to be an English 
contract® provided that a certain payment should be made in 
Barcelona where, however, when the time for payment arrived, 
a Spanish statute had made it illegal both® to pay and to receive 
the money. The action for the recovery of the daficienoy was dis- 
missed, the reason being stated by Scrutton L.J. in these words 

'Where a contract requires an act to be done in a foreign country, 
it is in the absence of very special circumstances an implied term of 

States was valid: Cass. Keq. 28 March 1028, S. 1028, 1. 306, with noto by 
Niboyet. As to smuggling of forsign onironoy out of Germany in parUoulov seo 
Gourde Colmar, 24 June 19S2, S. 1934, 2. 73, with noto by Niboyet and Climet, 
1033, 337; 16 Jon. 1937, Clunet, 1937, 784 (Lho plaintiff, who had undertaken 
to smnggle the defendant’s money out of Germany, was found out and oon- 
vioted in Germany; he eueoessfuUy olaimed compensation from tho dofondant 
in respect of the ^e paid by him, the expenses for his dofenoo, and tlio oonliaoa- 
tion of his car). See also Cour do Varis, 26 March 1030, Clunot, 1930, 031 ; 
8 Doc, 1938, Ohronique Eebdomadaire du RecueH Sirey, 1937, No. 2. Tho former 
decision related to the following facta. The plaintiffs had paid to the defendants 
282,000 Trench francs, requesting them to pay to the German oroditor of a 
Trench firm 60,000 internal reichsmarks ; it was on express term of tho contract 
that it was aubjeot to any difSouItiea of transfer and that tho contract was per- 
formed if and when the defendants’ oorrespondents had ohtainod a receipt for 
the payment. Tho money was in fact sent by a flotitious person in Germany 
by postal ordor. As the German creditor did not know the sender, he informed 
the authorities, who confiscated the money, smee the payment was illegal. The 
action brought to recover 282,000 francs was successful. The judgment, it is 
true, admits that '& auoun point de vue la Com' ne saureit avoir 6gard h une 
eombinaison qui n’aurait d’autre objet que de permettre une fraude k la loi’. 
But this prmciple did not xirevall, because the purohasex of the reichsmarks 
did not know of the violation of German currency regulations. The court olso 
held that there was no payment, because nothing was done ‘an nom ot en 
l'acquitdad6biteur’. ^ [1920] 2 K.B. 287 (O.A.). 

“ At p. 290 per lord Stemdale M.R. ; at p. 293 per Warrington L. J. 

* It is neoessai'y to emphasize this point, see Benjamin, On Sale, p. 699, with 
further referenoee. 

* p,304, ThatNaZZi’acaaestatesaruleofconBtruotionrelatingto impossibility 
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tho ooniinuing valicliiy of such a provision I, hat tho act to bo done 
ill tho foroiga country shall not bo illegal by tho law of that slate.’ 

Although the rule ia perhaps not altogether satisfactory ,1 it 
must govern the case under discussion, but emphasis must be 
placed on ono or two qualifications. In tho first place, the effect 
of the rule in Balli’a case is not to destroy the contract or to 
invoke tho doctrine of frustration ; it is merely a defence to an 
action on that portion of the contract providing for payment at 
tho stipulated place of payment.® Secondly, the rule in BalU'a 
case is a rule of construction giving rise to a presumption as 
to the intention of the parties, -which, however, under proper 
circumstances may be displaced: if at a time when currency 
restrictions were already in force in Germany a German buyer 
gave an unqualified undertaldng to his English seller to procure 
a German bank’s guarantee, which could not be obtained owing 
to German currency restrictions, the obligations usually could 
not bo regarded as discharged.® Thirdly, though Sorutton L.J. 
speaks of ‘an implied term of the continuing validity of such 
a provision’, and although supervonient illegality will indeed 
usually operate as a discharge, the application of tho rule to 
monetary obligations the i)orformanco of which is affected by 
orrrronoy regulations requires this modification, tliat, unless tho 

of porformonoo waa shown in BrUiali Year Book of International Law, 1037, 
pp. 07, 110 sqq. The oliaorvations in Uio toxl> procoad on tho basis that legality 
of porformnnoo is govomotl by tho proper law of tho ooutrart, not by tho law of 
tho plaoo of porfoiiimnco. As to this point olso boo tho abovo-montionod paper. 

^ An unqualified promiae, contained In on English contract, to pay a definite 
Bum of money in Baroeiona was hold to have become inoporativo, becauso tho 
inlention of tho partios -was taken to ho thtlt aupervoniont illegality according 
to Bponiah law would exouso the debtor. But as the stipulation of a place of 
payment in connexion with monotacy obligations is of oomparativoly minor 
importance, it may safely bo osaumed that, if supervenient illegality under the 
law of the placo of payment was at all within the contemplation of the partios, 
they would havo made London tho place of payment rather than released the 
debtor from a debt Ireely contracted. Sorutton L.J. said (at p. 301): ‘ “I will 
do it provided I con legally do so ” seems to mo infinitely pr^erable to and more 
likely than “I will do it -though it is illegal”.' But would the dobtor not ha-ve 
said, ‘ I will do it there provided I can legally do so, but if I oaimot legally do it 
there, I -will do it here ' ? Under German law such shifting of the place of pay- 
ment would have been the solution; Supremo Court, 6 Deo. 1922, JW. 1924, 
1367, No. 3. 

* Oamtiere Navale Trieatina v. Rusaiem Soviet Naphtha Eaport Agmoy, [1925] 
2 N.B. 172, 208 per Atkin L.J. 

* In such a cose the some result was reached by the French Dour de Oassa- 
tion; Beq. 4 Jan. 1927, S. 1927, 1. 188. 
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contract is still executory, neither the contract as a whole nor 
the promise to pay is discharged, but the duty to pay is merely 
suspended until the restoration of a free money market. That 
supervenient illegality may merely operate as a suspension is 
well recognized.^ The expiration of a considerable period of 
time win often tinm suspension into discharge, but this cannot 
be so in case of monetary obligations arising under an executed 
contract. Currency regulations are not, or at least are not 
intended to be, of a permanent nature, and it is obvious that a 
release of the debtor would not be compatible with the intentions 
of the parties on which the question depends. Therefore suspen- 
sion, rather than discharge of the duty to pay, should be the 
consequence of the introduction of currency regulations at the 
place of payment, irrespective of whether the law of the place 
of payment itself provides for suspension® or for a complete or 
partial discharge ; for under English law, if it is the proper 
low governing interpretation, the foreign legislation is not 
to be applied, but is merely to be considered as a fact in so 
far as it makes the payment illegal, and the influence of this 
fact on an English contract must be determined by English 
law. 

If the decision of the House of Lords in De Seiche v. South 
AmeHcan Stores Ltd? is understood as proceeding on the basis 
of English law governing the contract,* its effect must bo con- 
sidered in this ooimexion. English companies, operating in 
Chile, had promised to pay sums of pounds sterling, payment 
to he ‘effected monthly in advance in Santiago de Chile ... by 
first class hiUs on London’. The defendants relied on the fact 
that payment in the stipulated maimer had become impossible 
and illegal through supervenient Chilean currency legislation, 
and they deposited in court in Chile the amount due in Chilean 
pesos at the current rate of exchange, subject to a 20 per cent, 
deduction directed by Chilean law. The aclion brought in this 

^ See Benjamin, On iSaZe, p. 602, and Andrew Mittar c6 Oo. v. Taylor Jb Oo,, 
[1916] 1 B1.B. 402 (C.A.) especially at p. 411 per Swmfea Eody L.J. See also 
Bonh Line v. Oopel <fc Co., [1019] A.O. 486; The Penelope, [1928] P. 180, 

‘ As in Germany, see above, p. 266, n. 2. To release the debtor on the strength 
of the rule m RaO/i'e case, even if the law of the country which has created the 
illegality does not provide for such discharge, would be particularly hard. 

» [1936] A.O. 148. 

* On this point see above, p. 264, n, 2. 
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country to recover the promised sums of pounds sterling was 
disiniasod. Lord Sankoy started from the principle that^ 

‘ the law of this country will not compel tho fulfilment of an obligation 
whose pcrfoimauco involves the doing in a foreign country of something 
which the supervenient law of that country has rendered it dlogol to do’ . 

Ho then proceeded to construe the above-mentioned clause of 
tho contract and arrived at the result ‘that it called for payment 
of the rent by bills on London drawn in Chile’.® Finally he 
considered the effect of the Chilean Icgidation, which was that 
without the foreign exchange committee’s leave 

‘ it would have been illegal, and as it appears to me on the evidence, 
impossible, to make the payment of the rent in the manner pre- 
scribed. In no other form was rent payable. By EngUsb law an act 
is illegal If it necessitates something whiob is illegal.’® 

Similarly Lord Russell said® that it was in his opinion 

‘ clear that it became impossible for the lessees to perform their con- 
tracts under the leases without committing broaches of tho Chilean 
law and rendering themsolves liable to tho consequent penalties. 
This ofiords a defence to tho action.’ 

If it had been made clear that the case was decided on the 
basis of Chilean law being tho proper law of the oontraot, it 
would perhaps bo loss difficult to deprive these statomonts of 
some of their definiteness and oomprehensivonoss ; for then thoy 
would have been merely obil&‘ dicta without any binding force 
on oases governed by EngUslt law. 

If, however, English law was applied, both the dicta and the 
decision itself give rise to very grave problems. The decision 
was apparently in no way influenced by the fact that the 
defendants had deposited in court in Chile tho due amount in 
Chilean pesos at the ounent rate of exchange for pounds starling 
less a deduction of 20 per cent, directed by Chilean legislation. 
If English law applied, this deposit was indeed irrelevant and 
could not he regarded as a payment,® because there is no rule 
of En gli sh law which would allow or compel a debtor who has 
promised to pay pounds sterling by first dass bills on Iiondon 
to discharge his obligation by paying or depositing 80 per cent. 

1 p, 168. 

* Lord Biusell aedd atiU more explicitly: ‘Upon the oonstraotion of those 
doouments no other form of rent is, in my opinion, reserved or payable’ (at 
p. 160). “ pp. 169, 160. * p. 168. ' Above, p. 866, 
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of his debt in pesos. If Englisli law was applied, the deposit of 
80 per cent, in pesos was therefore rightly disregarded. But on 
this premiss the conclusion to be drawn from the deci.sion is 
this: if a payment, stipulated in an English contract, cannot 
be made in the prescribed manner at the prescribed place owing 
to the introduction of currency regulations at that place, the 
debtor is exonerated from paying anything, although the debtor 
is an English company with a registered olfico in London and 
although the creditor resides in Paris. The decision would thus 
n ullif y the attempt to show that, in cases where owing to 
currency restrictions at a place of payment an obligation cannot 
be fulfilled, the debtor’s duties are not discharged, but merely 
suspended. Such over-recognition of foreign currency restric- 
tions would hardly be reconcilable with the intentions of the 
parties from which, as is shown by Balli’s case, it originates, 
nor would it be demanded by English public policy. It may 
be avoided if De Bedohe’s case is regarded as resting on the 
assumption that Chilean law governed the contract. 

(6) While the case where currency regulations are introduced 
at the place of payment thus presents very considerable difficul- 
ties, the matter becomes much simpler if on action on an English 
contract providing for payment in England is defended on the 
ground that, owing to the mtroduotion of currency regulations 
in the debtor’s home country, payment has become impossible 
or illegal. 

Such a plea is entirely irrelevant. It is not supported by the 
proper law of the contract nor by the law of the place of pay- 
ment. It is derived from the law of the country where the 
debtor resides or is domiciled or to which he is subject by 
nationality; but where the law governing the contract (and 
the law of the place of payment) is Engh^, none of those cir- 
cumstances allows a regard to be had to foreign legislation.^ 
The case cannot be considered otherwise than on the basis of 
English law. From the point of view of En gli sh law there is 
no illegality and no impossibility. The princaple that *a bare 
and unqualified contract for the sale of unascertained goods 
will not (unless most special facts compel an opposite implica- 
tion) be dissolved by the operation of the principle of Kreill, v. 

JPumese WiOiy di Oo. v, MedgrahMolaget SmeOf [1917] 3 K.B. 873, 876 
pec Bailha(9ie J, 
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Hemry} even though there has boon so grave and unforeseen 
a oliango of circurastanccs as to render it impossible for the 
vendor to fulfil his bargain’® applies a fortiori to monetary- 
obligations which in the fullest sense of the word are contracts 
for the delivery of unascertained chattels. Tf a German debtor 
owes pounds sterling or reichsmarks in London under an Eng- 
lish contract, there is obviously no impossibility of obtaining 
sterling or reichsmarks in London. The debtor may be pre- 
vented by the legislation of his home country from transferring 
the money from Germany or from disposing of his funds held 
outside Germany. But the question whence or how the debtor 
will secure the money to discharge his obligation cannot be said 
to have been -within the contemplation of the parties so as to 
give rise to an implied condition. This is a risk assumed and to 
be borne by the debtor. Moreover, any attempt to exempt 
funds held outside Germany from the creditor’s right of access 
would be against cither English public poHoy or English pro- 
cedural rules relating to the remedy and its enforcement.® 

This result is not negatived by the rule in RoM’s case* or in 
J)e Bedche’B case,® because both oases and the above-mentioned 
dicta therein relate to illegality or impossibility at the place of 
payment. Not even Lord Sankey’s diotum® that ‘by English 
law an act is illegal if it necessitates something which is illegal’ 
demands a different conclusion. Apart from the fact that it is 
-Loo widely formulated, inasmuch as it disregards the law under 
which the illegality arises, it is in the case under discussion 
impossible to say that tho enforcement of the English judgment 
‘necessitates’ something which is illegal, because compulsory 
execution on the debtor’s property outside his home country 
does not involve any illegal act committed by the debtor. Any 
different view would amount to an -unwarranted over-recogni- 
tion of foreign currency regulations, and, incidentally, it should 
not be entirely lost sight of that there exists an equally widely 
formulated but essentially sound dictum of Lord Wrenbury:’ 

1 [1903] 2 K.B. 740. 

‘ Slaekburn Bobbin Qo, v. ANm <2 Sons, [IDIS] 1 K.B. 640, 660 per MoCordlc 
J,, affirmed [1018] 2 K.B, 467; see also Prodnoo Srokeis Oo. v. Weis cfe Oo., 
[1918] L,J.K.B. 472. / a gea above, p. 266. 

* [1020] 2 K.B, 287, » [1936] A.O. 148. * 8.O. p. 160. 

’ BriUsh <fc Foreign Marine Insurance Oo> v. Sanday db Oo,, [1916] 1 A.O. 
660, 672. 
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‘Illegality according to the law of another country does not 
afiEeot the merchant.’ 

On the other hand, ample and interesting support for the 
view here propounded is afforded by the decisions of both 
continental and American courts. 

In Germany the question arose whether, in the exercise of 
its statutory power, a court should allow the Hungarian mort- 
gagor to repay a mortgage on real estate situate in Germany 
at a later date than that provided in the deed on the ground 
that Hungarian currency restrictions made a payment im- 
possible. The Berlin Court of Appeal refused to do so i’- 

‘it is the effect of the legislation of the foreign debtor’s home country 
that the prohibition to transfer the capital in his possession to Ger- 
many exposes him to the danger of losing the property. To protect 
him against this effect is not the task of German legislation or Court 
practice. It is the matter of the foreign currency legislation to pro- 
tect, by the admission of exceptions, those persons who are subject 
thereto from losing their German property by the non-payment of 
due debts. If this is not done, the foreign debtor must put up with 
the consequences of the legislation of his home country. The German 
creditor and German economy should not have to suffer thereby.’ 

Similarly the Auslrim, Supreme Court held® that if the contract 
was governed by Austrian law and the place of payment was 
in Austria, no regard was to be had to Yugoslavian currency 
restrictions preventing the Yugoslavian debtor from paying. 
Although there is no Swiss decision relating to the facts now 
under discussion, the above-mentioned® decisions strongly sug- 
gest that the result arrived at on the basis of German law being 
the proper law would not have been different if Swiss law had 
been applicable. In Holland it was held by the Amsterdam 
Tribunal of first instance* that a German debtor, who under 
a Dutch contract had promised to pay florins in Amsterdam, 
could not rely on German currency restrictions, the reason 
being that the German legislation was not force mafewe, but 

1 27 Oot. 1932, JW- 1932, 3773 j see also Diatriot Court Berlin, 19 Feb. 1932, 
JW. 1932, 2300. 

* 10 Deo. 1936, Keobtspreobung, 1936, 22, 23, also in BabelaZ. 10 (1936), 398 
and dunet, 1937, 333; see also Wahle, RabeUZ, 9 (1936), 779 sq^q., who dis- 
cusses the decision of 29 Sept. 1934, dunet, 1935, 101. 

® Above, p. 261, n. 1. 

4 23 June 1936, Nedetiandsohe Jurisprudentie, 1937, No. 17, and Berne 
OWiijMs de Droit International, 1937, 474; similarly 22 May 1936, NedeT~ 
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‘uno circonatanco ])oraonnollo onti&remeiit anorinalo ot situce 
choz lo ddbitour’, and that ‘le crdancior no doit pas dtre 
empochd de so satisfairo lui-in6me la oil il pent faire cola sans 
la collaboration du ddbitour commo on respcce on le creander, 
muni d’uu jugemont condaninaait lo ddbiteur an paiement, 
pout se procurer un titre oxecutoire ou bien oliercher a obtenir 
le paiement de la part d’une caution’. The Italian Corte di 
Oaasazione also held that German exchange restrictions could 
not operate as a discharge of the obligation of a German 
borrower to repay the loan in Italy.^ It is, however, of par- 
ticular interest that the same result was reached by American 
courts in a number of cases.® The most important of these 
oases led to a decision of Judge Paterson, sitting in the District 
Court, Southern District of New York, in Cmlral Hanover 
Bank and Trust Co. v. Siemens de Halske A.G.,® which was 
affirmed by the United States Circuit Court of Appeals* and in 
respect of which a writ of certiorari was denied by the United 
States Supreme Court.® The judgment states that the case was 
governed by tholawof the United States, and proceeds as follows : 

‘The impossibility, illegality or excuse relied on here is impos- 
sibility, illegality or oxouso by Gorman law. But as the contracts 
wore made here and wore to bo performed hero, the Gorman law 
relative to theperformanoo is of no legal significanco in tho courts of 
this country. By our law tho bonds wore valid when issued; by our 
law there is no impossibility, illogality or other oxouso for non-per- 
forraanco beyond tho foot that paymontin gold coinisdispensedwith,’ 

Tliis broad but sound ratio decidendi deserves to be remembered 
in oases where, the contract being governed by English law and 
the place of payment being situate in England, the debtor relies 
on the omrency restrictions of his home country to support a 
plea of impossibility. 

landadlie JnriapmdenUe, 1030, 690, and 33 (1936), 115, and Floscih, 

Oold Ohmse i. 90. 

^ 30 July 1937, Mimsta dd ZHritto Oommerciale 1938, ii. 117. 

* Fmy V. NorddeiOacher Lloyd (1984), 160 Miso. 73, 268 N.Y. Snpp. 626 ; 
Sheppard v. Hmedmrg-AmmkahAsoht Paketfahrt A.Q., Neea York LatoJownal, 
14 Maroli 1936 ; Marks v. United Steel Works Oorporaiion (1935), 100 Hisc. 678, 
289 N.Y. Supp. 626; Glyrm v. United Steel Works OorporoMon (1936), 160 
Hiso, 405, 289 N.Y. Supp. 1037, endinHoBoh, Gold Olauee, ii. 72. 

» (1936) 16 F. Supp. 927 j also Olmet, 1036, 1129; SJ-JJ. 36 (1936), 136; 
l*lesob, GoM Olauae, ii. 07. 

* 84 F (2d) 993 (2nd Dept., 1936). 


' 299 XJ.S. 686. 



CHAPTER IX 

THE INSTITUTION OF LEGAL PROCEEDINGS AND ITS 
EFFECT UPON FOREIGN MONEY OBLIGATIONS 

I. The problem stated. II. Tho institution of legal proceedings and its 
efioots in foreign laws. III. The rules of English law: (1) nocossity of 
conversion; (2) the rate of exchange to be applied in case of unliquidated 
datnagos ; (3) the rate of exchange to be applied in case of debts ; (4) the 
efieot of oonversiou under the breach-date rule. IV. Tlio merits of the 
English rules. 

‘ One of the most signidcant themes in the study of legal history 
is the growth of the power to think of law apart from its pro* 
oedure.’ — ^PLUCKiraiTT. 


I 

PiTRSUiNO the rough scheme which has been adopted for the 
logical development of the law of foreign money obligations, 
we find that after determining the money of account (fixing 
the substance of the obligation), the quantum of the obligation, 
and the money of pairment (fixing the mode of payment), there 
must now follow a discussion of the question whether and how, 
if payment must be enforced by action, legal proceedings affect 
the structure of foreign money obligations.^ 

At first sight it is tempting to answer that tho institution of 
legal proceedings has no efCeot whatsoever on foreign money 
obligations. Indeed, it cannot be controverted that the object 
of legal proceedings is neither to create nor to nullify, but to 
enforce rights existing under the applicable substantive law. 
Consequently the law of procedure should not in any way 
alter the legal position of foreign money obligations produced 
by the rules of private international and substantive law which 
were explained in the preceding chapters. 

Unfortunately, however, no such happy solution has been 
reached by English law. Under these circumstances it becomes 
paitioularly important to arrive at a clear statement of the 

^ This is the problem on whioh theoretioal research of Anglo-American 
lawyers hss hitherto concentrated. See HoNoir, 37 (1921), L.QJi, 387 ; Negus, 
40 (1924), L.QJi. 149. See also Keeton, 10 (1934), lowaLJ. 218; Ootteohalk, 
Jownal o/ Gomparatioe LegitlaHon, 17 (193S), 47. As to Ametioa see bolow, 

p, 282r a. 2. ^ 
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problem involved. For although, as we have seen,^ it is to a 
great extent difficult to distinguish between cause and effect, 
the law of procedure does not always interfere with the char- 
acter of a foreign money obligation os formed by the rules of 
substantive law. No problem exists where, even indirectly, 
the claim is expressed in pounds sterling. If, for instance, 100 
Canadian dollars arc payable in the City of London and if the 
contract between the parties or the law governing the obligation 
provides for the conversion into pounds sterling at a certain 
rate of exchange,® and the plaintiff brings an action here and 
sues for a sum of pounds sterling, there is no departure from 
the position created by the rules of substantive law. Or if 
under an insurance poUey , providing for an indemnity in pounds 
sterling, compensation is claimed in respect of a loss measured 
in Latvian lats,® the necessity of effecting a conversion of lats 
into pounds sterling does not arise under the law of procedure, 
but under substantive law. The peculiar problem created by 
the law of procedure appears only in coses where, outside the 
sphere of proceedings, pounds sterling ore not the envisaged 
money of payment. If a sum of pounds sterling is payable in 
Faria in French francs at a certain rate of exchange ; if Canadian 
dollars are payable in London with an effective fclauso ; if reiolis- 
raarks are owed by a H amburg debtor to a Borlin firm ; if Ijroners 
arc owed by a Swedish importer to an Amsterdam exporter — ^in 
such oases the issue of a writ in England and the ensuing neces- 
sity to claim pounds sterling create difficulties. 

Even in such cases, however, it should always bo remembered 
that a conversion into pounds sterling for the purpose of legal 
proceedings in this country presupposes the determination of 
that which is to be converted, and therefore it is clear that, 
quite apart from the limits imposed upon its ambit, ^ English 
law of procedure does not solve all problems. It may suffice to 
refer to one example. If ‘dollars’ ore promised to be paid in 
Paris and action is brought here to recover them, it may become 
necessary (1) to ascertain the proper law of the obligation, (2) to 
determine, on the basis of the law formd to be applicable, the 
money of account, i.e. whether Canadian or American doUars 
form the substance of the debt, (3) to determine whether, upon 

1 Above, p. 286. ® Above, pp. 140, 246. 

• Above, p, 263. * Below, p. 289. 
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the debtor’s default, a sum of French francs became payable.^ 
Unless regard is had to such questions arising under the ap- 
plicable substantive law, it may happen that the amount of 
pounds sterling claimed in legal proceedings instituted here is 
wrongly calculated. 

U 

• In 1898 Lord Lindley said® that 

‘if the defendants were within the jurisdiction of any other civilized 
State and were sued there, as they might be, the courts of that State 
would have to deal with precisely the same problem, and to express 
in the currency of that State the amount payable by the defendants 
instead of expressing it in Mexican dollars’. 

But, at least at the present time, the idea that the issue of awrit 
renders it necessary to convert the sum of foreign currency 
claimed by the plaintiff into the moneta fori is by no means so 
general as to warrant that statement. 

In the following countries it is established that writ as woU 
as judgment may be for a sum of money foreign to the forum: 
Austria,® Egypt,® Germany,® Italy,® Norway,’ Poland,® Switzer- 
land.® In some of those countries it is emphasized that tho 
creditor of a foreign money obligation cannot sue otherwise than 
by demanding the foreign money which is owed, that an action 
in which a sum of monMafori is claimed may even be dismissed, 
and that it is within the discretion of the defendant to docido 
whether or not he wishes the judgment, if it is given against 
him, to provide for an option to pay the equivalent in the 
monetet fori at the rate of exchange of the day of paymeut.®® 

* See the Blench oases above, p. 242, n. 6. 

* Mcmmra v. Pearson, [1898] 1 C!h. 681, 687. 

‘ Nusabaum, Geld, p. 196, Austriaa Supreme Court, Beohtsprechung, 1934, 
No. 267 sad BabdsZ. 10 (1936), 777. 

4 Court of Appeal of tho Mixed Tcibimal, 13 Aprfl 1932, Gazette dee Tr9m- 
naws Mixles, 23, 281, No. 288; 7 June 1934, ibid., 24, 347, No. 410. 

* See below n. 10 and p. 280, n. 1. 

* See Ascaielli, BdbelaZ. 2 (1928), 793, 809. 

’’ Nrederilisen, 34A Report of the IntemaMonal Laso Association (1926), p. 689. 

* This seems to foUow from the remarks of von WendorS, Zeitsohrift fUr 

oateuropcMsohea Beehi, ii (1936), 439, 442, and eoe Supreme Court, 4 Jan. 1937, 
ibid, iv (1938), 626. » See p. 281, n. 3. 

44 This is so in Giermany: Supreme Court, 4th June 1919, BQZ. 96, 121, 123; 
29 Sept, 1919, RGZ, 96, 270; see also 24 Oot, 1923, JW. 1924, 1618 and compare 
Stoudiuger-Wemer, Kowmentar zum BvrgerUohm Gesetzbwh, it (1), p, 99. If 



JTS EEJi’EOT UPON FOREIGN MONEY OBLICIATlONa 28J 
Tho question how execution is to he issued on a j udgmont which 
docs not provide for such an option is a matter of some difficulty 
in Germany hut in Egypt it has been hold that tho judgment 
debtor may ]Day in Egyptian money at the rate of exchange of 
the day of payment,® and in Switzerland the point is settled 
by statute.® 

In two countries, namely in Prance* and Belgium,® the judg- 
ment may or perhaps must be for such a sum of francs as is 

the plaintifi first obtains a judgment for a sum of marlcs which does not suffioo to 
satisfy tho claim for a sum of foreign money, he may demand the balance in a 
second action, there being no estoppel; Supreme Court, JW. 1921, 22; as to 
the reasoning of the decision see above, p. 134. 

* See Suprome Court, 16 Dec. 1922, RQZ. 106, 76 and Staub-Gadow, 
Komnentar zum HandelageaetAiuih, iii. 274. But it seems that even if the judg- 
ment does not provide for the optiou mentioned in the text, the judgment 
debtor may pay in German money at the rate of exchange of the day of pay- 
ment: Supreme Court, 16 Deo. 1924, JW, 1926, 467 at p. 469. In case of bank- 
ruptcy proceedings it becomes unavoidable to oonvert a debt for a sum of 
foreign money into the momtajori, and conversion must be eSeoted at the rate 
of exchange of the day the court mokes the decree of bankruptcy: see s. 69, 
Konkursordnung, and Nussbaum, Qcld, p. 197. 

‘ See tho dooision quoted, p. 280, n. 4. 

* See Art. 07, Sohuldhoilmibimgsgesota of 11 April 1889, ond tho dooisions 
of the Federal Tribunal of 12 Got. 1017, BQIS. 43, iii. 270, 1 Deo. 1020, BOB. 
40, ii. 406; 10 Juno 1026, BOB. 61, iii. 180. 

* Whothor writ ond judgment could bo for a sum of foreign monoy only is 
(loublful; a negnfivo onswor is given by the Cour do Paris, 26 Jon. 1920, 
Olunol, 1030, 380, and Bevua do droit maritime oomparS, SvppUmont, 7 (1920), 
167. Tho usual method is to suo for a sum of foreign monoy ‘on la contrevolour 
on francs frau^ais au oours du jour do pniemont’. See Cass. Beq. 8 Nov. 1022, 
B. 1023, 1 . 149, and Olunot, 1923, 676 ; 9 Morch 1026, B. 1926, 1. 267 (Bo ospboe), 
and Clunot, 1020, 103; 10 March 1030, Clunot, 1931, 1082; Cass. Civ. 8 July 
1031, Clunot, 1032, 721; Cour do Dyon, 8 June 1020, Clunot, 1922, 997; Cour 
de Paris, 18 Oct. 1922, Clunct, 1024, 110 ; 3 May 1926, Clunot, 1927, 1087; 
12 May 1028, Clunet, 1929, 111; 16 June 1933, Clunet, 1924, 038. See also 
Cass. Civ. 6 June 1084, Clunet, 1036, 90, from which it follows that tho decision 
under appeal had given judgpnont ‘k payer en francs suisses on en sommes 
d’une v^eur 4quivaIonte’. See eleo the anonymous note in Clunet, 1937, 63. 
In case of banlmiptoy proceedings foreign money obligations ore converted 
into francs at the rate of exchongo of the day of the 'jugement d4olaratif de 
fajllile’: Cour de Douai, 7 Deo. 1033, Clunet, 1934, 946; similarly in /faly: see 
Asoarelli, l.c., at p. 810. 

* Art. 3 of a statute of 30 Dee. 1885 inevents a judge from giviug judg- 
ment for a sum of foreign money; see Brussels Court of Appeal, 23 Doc. 1022, 
JRevua de droit baneadre, 1 <1023), 634, and Piret, No. 28. But a judgo may order 
a defendant to pay ‘la somme niceasaire pour leconstituer k I’appelant au jour 
du payomont l’4quivaleat de £1487’: Cass. 17 Jan. 1929, Berne de droit mari- 
time eampmi, 21 (1930), 104 and 23 (1031), 91, and see Piret, Nos. 29 sqq., who 
enumerates a number of decisions applying the rate of efxchenge of the day of 
breach. 
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equivalonii to the sum of foreign money at the rate of exchange 
of the day of payment. But in effect this amounts to a judg- 
ment providing for a sum of foreign money. 

In the United States it was enacted as early as 1792 that 
‘ all proceedings in the courts shall be kept and had ’ in dollars.^ 
But the question of the method of converting a sum of foreign 
money into doUara for the purpose of legal proceedings was not 
definitely answered until comparatively recent times.® 

The modern practice of the Federal courts which, after having 
been anticipated in two decisions of Judge Augustus N. Hand,® 
was developed in some decisions of the Supreme Court of the 
United States, rests upon the following distinction. Where the 
breach or wrong occurred in a foreign ooimtry (especially by 
non-payment of money due there), the damages are measured 
in the currency of that country and the dollar equivalent cal- 
culated at the rate of exchange obtaining at the date of judg- 
ment can be recovered ; where the breach or wrong occurred 
in the United States (especially by non-payment of foreign 
money due there), the damages, being measured in dollars, are 
to be converted at the rate of exchange of the day of breach 
or wrong. 

The latter part of this statement is supported by Hicks v. 
Gwjiesa,* which related to a debt of 1,079 odd marks owed by a 
German debtor to an American creditor on 31 December 1910, 
and where Mr. Justice Hohnes delivered the opinion of a 
rmanimous court. The opinion rests on the ground that accord- 
ing to American substantive law, which was held to be ap- 
plicable to the contract, the plaintiff, upon the defendant’s 

1 See above, p. 1S7, wbaie a similar Canadian enaotmont is mentioned. 

“ The question is disousaed by Gluok, 22 (1022), Ool. L.S, 217 ; Drake, 33 
(1925), Aficfe. LJl. 698 j 26 (1927), Mieh. L.R. 860 j 28 (1930), L.R. 229 ; 

BiEkmd, 26 (1926), Ool. LM. 669; Kaw (whoee authorship is disolosed by 
Professor Beale, Conflict of Laws, a. 424), 40 (1927), Haru, L.R. 619 ; Praehkel, 
35 (1936), Col. L.R. 380. 

® Sitting in the Diatriot Court, Southern Distriot of New York. In Ths 
Verdi (1920), 268 Fed. 908, he held that where owing to a collision of ships in 
New York harbour a cloun for damages arose, the damages being measured in 
sterling, the rate of exchange of the day of wrong was to be applied, since the 
tort was committed in the United States. In The Burona (1920), 268 Fed. 911, 
he held that an advance of 119,000 French franos mode and repayable in 
Harseflles was recoverable at the rate of exchange of the day of judgment. 
See also The 8a/^on Maru (1920), 267 Fed. 881, District Court, District of 
Oregon. * (1926) 269 U.S. 71. 
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default, had acquired an optional right to be paid in dollars ; the 
decision thoreforo merely applies a rule of American substantive 
law which was discussed in another coiuiexion^ and which pre- 
vents it from falling imder the head of the problem now under 
examination. 

The authority for the former port of the above statement 
is Deutsche Banh Filiale NUrnberg v. Humphreys.^ The plain- 
tiff, an American citizen, had deposited with the defendants in 
Germany a sura of marks payment of which he unsuccessfully 
demanded on 1 2 June 1915. The courts below held that the marks 
were to be translated into dollars at the rate of exchange of the 
day when the demand was made, i.e. the day of breach. A 
sharply divided Supreme Court reversed the judgments, Mr. 
Justice Holmes delivering the opinion of the majority 

‘In this case nnUke Hicks v. Quinesa at the date of the demand 
the German bank owed no duty to the plaintiff under our law. It 
was not subject to our jmisdiotion and the only liability that it in- 
curred by its failiuo to pay was that which the German law might 
impose. It has incurred no additional or other one since. A suit in 
this country is based upon an obligation existing under the foreign 
law at the time when the suit is brought, and the obligation is not 
OTilarged by the fact that the creditor happens to bo able to catch 
his debtor boro. Wo may assume that when the bank failed to pay 
on demand, its liability was fixed at a certain number of marks both 
by the terms of the contracts and by the German law — ^but wo may 
also assume that it was fixed in marks only, not at the extrinsic valuo 
that those marks then had in commodities or in the currency of 
another coimtry. On the contrary, we repeat, it was and continued 
to be a liability in marks alono and was open to satisfaction by the 
payment of that number of marks, at any time, with whatever 
interost might have accrued, however much the mark might have 
fallen in value as compared with other things. Sec Sociiti des E6tds 
he ToutM V. Gimmings, [1922] 1 K.B. 461. An obligation in terms 
of the currency of a country takes the risk of currency fluctuations 
and whether creditor or debtor profits by the change the law takes 
no account of it. Obviously in faot a dollar or a mark may have 
different values at different times, but to the law that estahlishes it, 
it is always the same. If the debt had been due here and the value 
of the d^ars had dropped before suit was brought, the plaintiff 
could recover no more dollars on that account. A foreign debtor 
should be no worse off.’ 

>• Above, p. 244. » (1926) 272 U.S. 617. » p. 619. 
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And later ho added 

‘Here we are lending onr courts to enforce an obligation (as wo 
should put it, to pay damages) arising from German law alone and 
ought to enforce no greater obligation than exists by that law at the 
moment when suit is brought,’ 

It is generally held that the concluding three words of Mr. 
Justice Holmes are due to an obvious error and that he meant 
to and did apply the rate of exchange prevailing at the date of 
judgment.® The distinction between Hicka v. Ghiineas, where 
the debt was held to be payable in New York and subject to 
American law, and Defuische Bank Filicde NUmberg v. Hum- 
phreys, where it was payable in and subject to the law of a 
foreign country, was again stressed by Mr. Justice Holmes in 
Zimmerman v. Sutherland.^ 

Though the doctrine thus propounded by the Supreme Court 
of the United States has since been followed in some decisions 
of Federal courts,* its details are not yet clearly estabUshed. 
In Hicks v. Guineas the obligation was both subject to American 
law and payable in America ; in Deutsche Bank Filiale Nilmherg 
T. Humphreys it was both subject to German law and payable 
in Germany. The questions how the gonversion is to be effooled 
if the place of payment is in another country tlian that to whose 
laws the contract is subject, which law governs the determina- 
tion of the situs of the place of payment, and how the money 
of account is to be ascertained, have not yet received a satis- 
factory answer; in the last connexion it is apparently assumed 
that, if an obligation ‘arises’ in a certain country, it is subject 
to the laws and payable in the money of that country.®’ ® On 

1 (1920), 272 U.S. 617, 620. 

2 Thornton v. NationoU OHy Sank, 4SF. (2d) 127, 130; TGlmann v. Siuso~ 
Asiaiio Bank (1931), 61 F. (2d} 1023, 1026 ; Boyal Insurame Oo. v. OompaMa 
Transafyntiea S3p(^la, 67 F. (2d) 288, 202; The Integritas, [1933] AM.G. 165 
(Distriot Court, Distnot of Maryland, 1933); The Maedonmgh, [1934] A.M.C. 
234 (Distriot Cowt of New York); The West Arrow, [1936] A.M.C. 166 (0.8. 
Circuit Court of Appeal, 2d, 1930). 

‘ (1027) 274 U.S. 263, at pp. 266, 267; soe also SUOierlcmd v. Moyer (1026), 
271 U.S. 272. 

^ See above, n, 2, and see Bestaienent of Oonfliot of Laws, ss. 423, 424. 

• Such a view becomeB plausible if it is remenibBred that Professor Beale’s 
territorial theory always ezeroised great iirdueaoe on Mr. Justice Hohnes’s 
mind: see e.g. bis opinion in Slater v, Mexiem National Bo/iLway Oo, (1904), 
104 U.S. 120. 

‘ In. The Verdi, •M supra, it was apparently believed that the mere fact that 
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the other hand, it appears that no distinction is made between 
a claim for damages and a claim for payment of a dobt.^ 

It is, however, noteworthy that the doctrine of the Supremo 
Court of the United States was not followed by the New York 
Courts.® Ahmdy before that doctrine was formulated the New 
York courts had enunciated the principle, to which they have 
since adhered, that in the absence of special circumstances 
showing such rule to be inappropriate, a foreign money obliga- 
tion the subject-matter of an action in New York must be con- 
verted into dollars at the rate of exchange prevailing on the 
date of breach or wrong.® It is not an exceptional circumstance 
within the meaning of this rule that the action is for a debt, 
not for damages,^ or that the fluctuations of exchange went 
against the (American) plaintiff,® or that the obligation is 

the tort was committed in New York meant that the damages were payable 
thero. In Tlte Weal Arrow, ubi aitpra, the court seems to have assumed that, 
as the hroaoh was in Holland and the ensuing obligation was expresssd in Hutch 
guilders, it was performable in Holland. In Det Forenede Dampakiba Selshab 
V. Inauinncc Company of North America, 28 F. (2d) 440 (Southern District of 
New York 1 028) oli’d 31 F. (2d) 668, coit. don. (1020), 280 U.S. 671, it was held 
that tho right to contribution in gonoroi nvorago ‘ orystaliisod upon tte tormion- 
tion of tho voyiigo, and sinoo tho voyago ondod in an Amorioan port tho owner 
bocamo thou and there entitled to roooivo ooniribntion in dollars. This in- 
debtodnoss arose in tho Uuitod States, was payable ht its ouii'onay and subject 
to its laws’. Thoroforo, the rato of oxoliango prevailing on tho doto of tlie 
iormination of tho voyago was appliod. See also NevUlm v. Demmsr (1020), 
114MiHO. I, 186 N.Y. Supp, 443, whorofronos which wore promisod in a note 
and were payable in Paris woro oonvorted into dollars at the rate of exchange 
prevnUiiig at the oommonoomont of tlio action, hocause the notos 'became 
payable in dollars [mo) upon plaintifTs domanding of defendont their paymeint 
in tliis state. Tho commonooment of the action was equivalent to such a 
detmond.’ 

t Tha Inlegrilaa, «i»' supra. 

s See generally the survey in the paper of Fraonkei, l.o. 

» Oroaa v. Mendd (1918), 226 N.Y. 633, 121 N.E. 871 j Boppe v. Russo- 
Asiatic Bank (1023), 200 App. Div. 400, 193 N.Y. Supp. 260, afi’d 263 N.Y. 
37, 1 38 N.E. 497 ; Kantor v. Arislo Hosier y Go. (1828), 222 App, Div. 602, 226 
N.Y. Supp. 682, afPd 248 N.Y. 630, 162 N.E, 663 j SokoUtff v. NaHowd City 
BanJe (1028), 260 N.Y. 60, 164 N.E. 746 j Bidhard v. National City Bank of New 
York (1031), 231 App. Div. 669, 248 N.Y. Supp. 113, see 31 (1931), Col. L.B. 
882; Parker v. Hoppe (1031), 267 N.Y. 333, 178 N.E. 660, see 48 (1932), Hon). 
L.B. 1119; Swifco V. BroTidt (1938), 164M3BO. 634, 277 N.Y. Supp. 421: the rule 
was applied to the detriment of the American plaiutifC, who had sold goods to 
France for French ftancs and who had to suffer loss owing to the depreciation 
of the dollar. See also Ma/rbwrg v. Marbwrg (1866), 26 Md. 8; Niekeirson v. 
Soesman (1867), 98 Mass. 364. 

* KarOor v. Arista Hosiery Oo,, uti supra. 

’ Suika V. Brandt) ubi supra. 
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subject to the laws of and payable in a foreign country.^ Tho 
judgment-date, or rather the trial-date rule was, however, 
applied in Nine v. Godfrey^ which related to a claim for 10,450 
French francs made by a Paris ladies’ dressmaker under a 
French contract in respect of goods sold to the defendant in 
1914 in Paris. The plaintiff was not allowed to recover at the 
rate of exchange prevailing in 1914; 

‘ This was a French contract for the sale in France of French goods 
for which the purchaser agreed to pay in French francs at Paris, 
France. At any time before suit was brought the defendant could 
have tendered the plainthl at Paris, France, tho 10450 francs in full 
payment of her claim, and plaintiff would have been compelled to 
accept same . . . The purchase price of the goods in question was not 
payable in American dollars, nor was it payable in German marks. 
It was payable in French francs, and by merely bringing action in 
this jurisdiction the plaintiff, I apprehend, acquired no right to a 
more favorable judgment than she could have obtained had action 
been brought in France.’ 

Although the result reached by this decision coiTOsponde to 
the doctrine of the Supreme Court of the United States, it is 
not easy to reconcile it with other decisions of the Now York 
courts.® On very similar facts it was, however, followed in 
Metcalf V. Mayer but it was distinguished in tho stai'tling 
decision of Orlih v. Wiener Bwnhverein,^ where the facts were 
practically on all fours with Deixtsohe Bank Filiate NUmberg 
T. Ewnvpfweys.'^ Tho plaintiff had 60,000 kroners on deposit 
with the defendants in Vienna for which in July 1919 he had 
paid $2,190. In September 1919 he demanded payment in 
Vienna, which was refused. On the authority of Nine v. Godfrey"' 
the defendants contended that the only obligation was to pay 
60,000 kroners which at the tune of trial had a value of f 19'60. 
The court discussed the English cases of Di Ferdinando v. Simon 
Smits do Co.® and of Soci&4 des ffdtels Le Touquet v. Gumming^ 

1 Qrrm V. Mendd, Hoppe y. Ruaso-AsiaHe Bank, Kamtw v. Ariato Hoaiery 
Oo., vhi aupra. Therefore the breooh-date rule is applied evea whore according 
to Deutsohe Bank R^IiaU Nwnbarg v. Sttmpkreya, ubi awpra, the judgment- 
date rule would apply. » (1021), 196 App. Div. 629, 188 N.Y. Supp. 62. 

° See the oosea mentioned above, n. 1. 

* (1026), 213 App. Div, 607, 2H N.Y. Supp. 63. 

' (1923), 204 App. Div. 432, 198 N.Y. Supp. 413. 

« (1026), 272 D.S. 617. ’ Above, a. 2. 

« [1920] 2 B;.B. 704. • [1922] 1 K.B. 461. 
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and, ix?lying on kSomtton L.J.’s remarks^ about Pilkington v. 
Commi&sionerfi Jor Claims on France^ and about the rule that 
‘peraonal property foUows the domicil’, it arrived at this con- 
clusion; 

‘Tn the case at bar, however, the plaintiff is not a resident of 
Austria. The delivery promised was to a foreigner, on American 
rovsidont, of 00,000 kronen on demand. This contract was broken 
on 2nd September 1919, and within the authorities above cited 
plaintiff was entitled to the exchange value of such kronen at the 
time of breach.’ 

The importance of the plaintiff’s nationality or residence 
cannot be readily appreciated. 

In the result it seems that Mr. Fraenkel is justified in con- 
cluding® that the New York courts adhere to the breach-date 
rule, unless the transaction is ‘wholly national in character’,® 
in which cose the judgment-date (or perhaps the trial-date) 
rule applies. 

Where the contract is govornod by Aiuorioan law and where 
the place of payment is in the United States, the application 
of the broach-date rule by tho Federal and the Now York courts 
is at least not exposed to the crilioism that the mere institution 
of legal proceedings affects the quantum of tho obligation ; for 
under such circurastancos tho courts merely applied a rule of 
Amoricair substantive law,® the somidnoss or unsoundness of 
which does not matter in tho present connexion. On the other 
hand, whore the judgment-date rule was applied, the decisions 
deserve approval, because they prevented any benefit or detri- 
ment acoruhig from the mere fact that proceetogs were brought 
in the United States. It is the lack of a satisfactory line of 
demarcation between the two groups and the predominant 
influence given in New York to the breach-date rule which 
is unsatisfactory. This will be explained in greater detail 
when the merits of the rule prevailing in this country axe 
disonssed.® 

1 At pp. 460, 461 ; they aace djaoussed above, p. 193, n. 3, and p. 216. 

! (1821), 2 Knapp P.O. 7. » l.o., at p. 389. 

* The exact meaning of this proviso is, however, by no means clear ; the 
problematioal cases ore those mentioned on p. 286, nn. 1 and 6. 

' Seo above, p, 244. 

» Kelow, pp. 306 sqq. 
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in 

Though English law seems to have exercised considerable 
influence on the development of the pertinent rules of American 
law, it will appear from what follows that in the present state 
of the authorities English law itself leaves many questions yet 
to be settled. 

1. Some cases decided in the early seventeenth century, it 
is true, already indicate the practice, though perhaps not the 
necessity, of converting foreign money obligations into pounds 
sterling for the purpose of legal proceedings here.^ But it was 
not until 1898 that it was said with precision and emphasis 
that ‘the Courts of this country have no jurisdiction to order 
payment of money except in the currency of this country’,® 
and since then similar statements have repeatedly been made.® 

In the absence of statutory provisions such as exist in the 
United States and in Canada it is not easy to understand the 
reasons necessitating the rule or to explain it on rational grounds. 
Whether it is an outcome of those forms of actions which ‘rule 
US from the grave or whether it follows from tho fact that 
the claim is merged in the judgment® or that on principle 
Bpeoifio performance cannot be asked for,® it is a dogma which, 
as the later discussion will show, leads to serious difficulties 
and regrettable results. It stands, however, firmly ostablisbod, 
and as a rule of procedure must always be applied by an EngHsh 
court, if a judgment ordering the defendant to pay a sum of 
money is desir^.’ 

^ Bagshaw v, Playn, Cro. Eliz. S3Q; Xh-aper v. XlaaM, Cro. Jao. 88 : Banda v. 
Peak, Cro. Jao. 618 j Wardv, Kidawinor Kedgwin 0.633), Latob 77, 84, Palmor 
104; see also the cases p. 300, n. 2 below. 

* Mmnara v. Peasrem, [1888] 1 Oh. 681, 587 per Lindley M.R. 

• Di Ferdinando v. Simon Smtia Go., [1920] 3 K.B. 409, 416 per Scrutton 
L.J.; Who VoUumo, [1921] 2 A.O. 644. 660 per Lord Parmoor; In re Olmieir- 
man’s Tntat, [1923] 2 Oh. 466, 490 per Younger L. J. 

* Negus, I.O., pp, 189, 161. 

• Van Praag, quoted by Nussbaum, Oeld, p. 219. 

‘ Nusabaum, OM, p. 219; see Lloyd Boyal Beige v. Louia Dreyfus <9 Co. 
(1927), 27 LI.I 1 .B. 288, 294. This explanation involves the proposition that 
an action for the recovery of a sum of foreign money is not on action in debt, 
which is doubtful; see below, pp, 298 sqq. 

There is no ease where the plaintiff desisted from converting the debt and 
where, on this ground, the action was dismissed. It may he that the voluntarily 
adopted practice of converting the olaim in course of time led to tho conviction 
that jurisdiction depended on such conversion. 
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On the other hand, whoro thin condition is not fulfilled, no con- 
version is nocosaary. Tima no conversion talces place in Enaction 
for redemption of a loan^ or for a declaratory judgment,® and it 
would also appear that in proper ciroumstancos a specific peifor- 
jnanco action can be brougJit to recover a sum of foreign money.® 

2. The question what rate of exchange must be adopted os 
the basis for converting a sum of foreign money into pounds 
sterling has been definitely settled by the House of Lords in 
TM Volturno with regard to damages in tort.* A collision having 
occurred in the Mediterranean, repairs to the ship became neces- 
sary and damages were claimed in respect of deductions made 
from the hire of the ship owing to its detention during the time 
the repairs were carried out. Hill J. decided® that the amounts 
of Italian hre representing the loss of hire were to be converted 
into English pounds at the rates of exchange ruling on the 
last days of the respective periods of detention, and this decision, 
which agrees with the judgment of the Privy Council in Pillmg- 
ton V. Commissioners for Claims on France,^ was afSinned by 
the Court of Appeal and the House of Lords. The decision is 
generally understood as meaning that the conversion must be 
eilootod as at tho date of the breach or wrong.^ But in The 

* DHtish Banhjof foreign Trcule v. Suasian Oomnieroial tD Jnduatiial Bank 
(No. 2) ( 1021), 38 T.L.B. Oii, 07. In Sliobol, Company Law and PtecedenU, 3rrl 
od., p. <(07, it Is oaid that ‘whoro a niovtgago is to boduio foreign, monoy, Buoh 
rtioiioy will iu luv iwtion for votlotnpUon or foroolom iro bo ponvortod into Bnglkh 
money oh at tho dal o of tho oortifloato Kolianco in placotl on la rc Ghestmaan's 
'Pru»i, 11923J 2 Ch. 400, whioh, howovor. doalt with a diflorcoit queation. 

» In anoli a oaao Lhoro is no judgmnnt or order for the poyment of money 
within i.ho mnanmgof tho diota in the oaaes quoted, p. 288, nn. 2, 3. But aoe 
KormtsH v. Oppenluimer, [1937] 4 All E.R. 133, and the comments above, 
p. 207, n. 3. 

"• In Lloyd Royal Beige v, Louis Dreyfus tb Co. (1027), 27 U. L.B. 288 (O.A.) 
203, Bomor 3, said that such an action would not have been entertained in 
equity ‘for this among other auffioient reaeons that damages at common law 
would have been a perfectly sufficient and adequate remedy’. But in many 
caaos the rules relating to the date with reference to which the conversion must 
be oQeotod produce suob results that a common law action is completely in- 
adequate and rmable to do justice. 

* [10211 2 A.O. 644; that it is doubtUil whether tho case falls under the bead 
of the matter tmder discussion here, has been mentioned above, p. 263. 

» [1020] P. 477. • (1821), 2 Knapp 7. 

’ See, e.g., In re BHHsh American Continental Bank, GoldeiB%Br’s and Penso’s 
Claim, [1922] 2 Oh. 676, 687 per Warrington L. J. ; Or&Kt Liigeois Claim, [1922] 
2 Gh. 689, 694 per P.O. Lawrence 3, ; In re dmtemuxa'e Trust, [1028] 2 Oh. 466, 
402 per Younger L.J.: Ottomm, Bank v. Ohetkarian (No. 1), [1980] A.O. 277 
(P.C.). 
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Voliwnio the basis in fact adopted was not the rate of exchange 
of the day on which the collision occurred, i.o. the day of wrong, 
which, was 17 December 1917, but the rates of the last days 
of the periods of detention, which were 30 December 1917 and 
18 Eebruary 1918. Though the learned Iiords did not emphasize 
the distinction,^ the usual formula is therefore perhaps not 
quite an accurate statement of the effect of the decision ; but 
it is probably the better one, since in most cases damage really 
arises when the tort is committed.* The exact conclusion from 
The Voltumo has apparently only been drawn by Eomer L.J., 
when he said in The Baam (No. 1)* that 

‘the damage sustained by the plainti&s would be taken to be the 
value of that commodity (pesos) in sterling at the time that the 
plB,in tig H transferred it to the repairers or were prevented from 
receiving it by reason of the vessel being laid up’. 

In anticipation or on the strength of The Volbu/mo the breach- 
date rule has also been applied with regard to damages for 
breach of contract by the Privy Council,* by the Court of 
Appeal,® by BaUhache J.,® by MoCatdie J.,’ and by the High 
Court of Australia.® The interesting question whothor breach 
of contract occurs at the date when the letter repudiating it is 
sent off, or at the date when that letter is received, was loft 
undecided by the Court of Appeal in Bain v. Field.'^ 

There is only one case where damages are to he converted 
into pounds sterling at the rate of exchange prevailing on tho 

1 But sse Lord Wrenbiiry at p, S03: ‘at the date of tort’. 

® But on. foots Trhiab ace virtually identiool with those of The VoUurno tho 
Italian Corte di Cassaaione held that pounds sterling spent for the ri^aiis 
on a ship were to be converted into lire at the rate of exchange of the day 
when they were spent: 26 May 1631, Jiemie de d/roit maritime ootnpari, 24 
(1631), 439. 

“ [1633] P. 261, 272, 

* Ottoman Bank v. Ohakarian (No. 1), [1630] A.C. 277. 

' Bi I'erdinando v. Simon Smits <& <7o., [1920] 2 K.B, 704 (overruling Kirsdh 
V, AUen Harding <6 Oo. (1620), 123 L.T. 106 and Cohn v. Boulkon (1920), 36 
T.B.R. 707); Bain v. Field (1920), 6 XJ.L.R. 16; In re British AmeHerm 
Oonimental Bank Ltd., Ooldei^er and Penso's Claim, [1922] 2 Oh. 676; Lisser 
d> Sosenorane’s Claim, [1923] 1 Ch. 276. 

* Barry v. van den Hwh, [1920] 2 K.B. 709. 

"> Leheawpin v. Crispin, [1920] 2 K.B, 714. 

* MoDonald v. Wells (1031), 46 Commonwealth L.R. 606, dealing with the 
relations hotwoen New Zealand and Australian pomuls. 

» (1920), 6 L1.L.R. 16. 
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day of judgraont). This is so under s. 1 (5) of the Carriage by 
Air Act, 1932, 22 & 23 Goo. V, oh. 36, which provides that 

‘ any sum in francs mentioned in Article 22 of the said first Schedule 
shall, for the purposes of any action against a carrier, ho converted 
into stcrhng at the rate of exchange prevailing on the date on which 
the amount of any damages to be paid by the carrier is ascertained 
by the Court’. 

3. As regard actions for debts the position is much loss 
settled. It is true that not only text-book writers,’- but also 
a number of judges of first instance,® have applied the breach- 
date rule in this respect also, and have accordingly held that 
the debt is to be converted into English money at the rate of 
exchange of the day when the debt fell due. This view also 
found favour with Maclean J., sitting in the Saskatchewan 
King’s Bench,* and it was followed by Mann J. sitting in the 
Supreme Court of Victoria,* and in Scotland by the Court of 
Session (Outer House),® In an earlier English decision it was 
held that the oonversion must bo effected at the rate of exchange 
of the day when the balance due is ascertained by taking the 
whole account, not of the day when each payment became due 
and it has also been decided that the date for the conversion 
of foreign money to which mortgagees of reversionary interests 
in a fund are entitled on the distribution of tho fund is the date 
of the Master’s oortifioato, not the date when tho fund faUa in 

1 Dicoy, p. 728 J WoHtloko, Priuaie Internalioml Law, 7th ed., pp, 314 sqq. j 
Chitty, On Gontracts, 19th od., p. 974. 

‘ In re British American Continental Barih, OridU QinAtal Liigeoia Clmm, 
1,1022] 2 Ch. 889 (P.O. La-wronoe J.); VlienddM v. Panklvurat Wright dt Go. 
(1923), 39 T.L.B. 828 (Eowlatt J.)} Pegrae v. WUhinson, [1924] 2 K.B. 106 
(BoUhaoho J.) ; on the decision of the Court of Appeal in LloyA BoycA Beige v. 
Lome Dreyfm <£) Go, (1027), 27 Ll.LJt. 288, see below, pp. 297 sqq. It is of 
oourso clear that if the rate is arranged by agreement between the litigants, 
this is binding on the court: Mamnera v. Pearson, [1808] 1 Oh. 681, 692 per 
Vaughan Williams L.J. But unless payment in England is en-visaged, such 
cases will be rare. 

® Simms V. Cherrehkoff (1921), 62 D.LJt. 703. 

* In re TiUam Boehme TUdde Pig. Ltd., [19S2] Viet. L.B. 146. 

° Maefm's JucHoidl Factor v. Maqfle, 1932 Sc.L.T.Bep. 460, where Lord 
Eldon said to apply the rate of exchange of the day of judgment would be 
‘absurd’. 

• Manners v. Peoseaon, [1898] 1 Oh. 681 (O.A.), The dissenting judgment of 
Vaughan Williams L.J. has since so ofisn been quoted vrith approval that 
it may be doubtfdl whether the view token by the majority (Bindley M.B. and 
Bigby L.L) would find favour -with the Blouse of Lords, 
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by tho death of the tenant for life.^ Finally, the Foreign Judg- 
ments (Reciprocal Enforcement) Act 1933, 23 Geo. V, ch. 13 
provides in s. 2 (3) that 

‘Where the sum payable imder a judgment which is to bo regis- 
tered is expressed in a currency other than the currency of tho United 
Kingdom, the judgment shall be registered as if it were a judgment 
for such a sum in the currency of the United Kingdom as, on the 
basis of the rate of exchange prevailing at the date of tho judgment 
of the original court, is equivalent to the sum so payable.’ 

However, the matter cannot be left here. For it appears that 
the application of the breach-date rule to actions for the recovery 
of a debt expressed in foreign money cannot be regarded as a 
settled principle of law. There is not only the Privy Council 
ease of BerU'om v. Duhamd,^ which seems to favour tho judg- 
ment-d ate rule® in certain coses, and there are not only a number 
of dicta of various members of the Court of Appeal which leave 
open the question of the proper date to be taken in connexion 
with actions for debt,^ but there is also one decision of the 
Court of Appeal which virtually adopts the judgment-date rule. 
It thus becomes necessary to enter upon tho discussion of a 
subject which raises the most involved and intricate questions. 

The case on which it concentrates is Sooiild dw H6tels Le 

^ In re OliMtemian's Trust, [1923] 2 Ch. 468 (O.A.), Youngor L.J. cliHSonl.- 
tag. See olsoMUs «fe Oo.’s Trustee v. Diaxm-Johmon, [19241 2 Oh. 461 (0.A,), 
Pollock M.B. dweenting. 

» (1838) 2MOO.P.C. 212. 

^ Sir ThomaEi Brakine said very clearly that the question whothor the con- 
version must he ejected at the rato of exchange of the day of breach or of the 
date of the day of judgment ‘must dex>end upon the nature of tlie contract 
between the parties. If the money was received in Buenos Aires under a general 
authority, as ogont, without any agreement express or implied as to the time or 
place of repayment, the measure of damages to which &e creditors would be 
entitlod in Jersey would, aocordmg to the oase of Scott v. Bevm, he tho rate of 
exchange at the time the judgment is recorded. But if any apeciflo time and 
place had been fixed by tho contract of the parties for the repayment the rate 
of exchange at the time and place specified would be the measure of the amount 
to he recoveied’. In The Vottumo, [1921] 2 A.O. 644, 649, Lord Buokmaster 
dismissed this case on the ground that ‘the point was not elaborately argued’, 
which hardly does justice to it, 

* Soai£t£ des H6tels Le Totiguet v. Oummmgs, [1922] 1 £.B. 451, 466 per 
Atkin L. J . ; In re British American Oontmental Bank Ltd,, Lisser and Boam- 
crane's OlaAm, [1923] 1 Ch. 276, at p. 291 per Lord StemdaJe, at p. 292 per 
Warrington L.J. ; Lloyd Boyal Beige v. Lewis Dreyfus tS> Oo. (1927), 27 U. L.B. 
288, at p. 291 per Bahkes L,J., at p. 293 per Scrutton L. J. ; on this case see 
below, pp. 297 sqq. 
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Touquat v. Cwnminga^ Tn 15)14 the defendant had contracted 
in Fi’nnco a debt to tlio plaintiffe of 18,036 francs, which was 
to bo paid before the end of that year*. The defendant having 
failed to pay, the plaintiffs in 1919, when the value of francs 
had fallen heavily, commenced an action in this country claim- 
ing the amount of sterling which would have been the equivalent 
of the amount of francs at the end of 1914. While the action 
was pending the defendant went to France and handed 18,036 
francs to the manager of the plaintiffs, who knew nothing about 
the transaction and who therefore signed a receipt ‘ as for money 
deposited with him The defendant then pleaded satisfaction. 
Avory J. held* that the plaintiffs were entitled to the sum in 
English money which was equivalent to the sum of French francs 
on 31 December 1914 less the value of the amount paid calculated 
at the rate existing on the day of payment, since this amount was 
not intended by the plaintiffs to be accepted in discharge and satis- 
faction of their claim . The Court of Appeal reversed the decision. 

Bankos L.J. said* that, as the manager had authority to 
receive the money, as ho knew the debtor was paying it in 
discharge of a debt due to the company, and as the creditor 
know all the facts and kept the money without protest, the 
plea of payment was made out, it being immaterial to consider 
whether the person to whom the money was paid knew what 
the amount of the debt was or whether or not an action had 
been commenced to recover it, and it being unnecessary to 
prove accord and satisfaction, since tho oladm was not one for 
damages, but for a debt which had been satisfied. 

Sorutton L. J . adopted a different line of argument. He asked 
two questions:® ‘(1) Is such a payment, when retained by the 
plaintiffs, accord and satisfaction, so as to be a defence to 
the action? (2) Were the plaintiffs, who received in France 
the amount of their debt in francs in 1920, entitled to claim 
in addition such a sum of English money as made up their 
receipts to the value of that number of francs in English money 
in 1914 when it was due 7 ’ The learned Lord Justice held that 
there was here no accord and satisfaction.® He proceeded to 

1 [1922] 1 K.B. 451. » See p. 462. 

•* [1921] 3 K,B. 469. * p. 466. ' p. 469. 

" p. 460. The misimderstaiuling of B.O. Lawienoe J. in tho Oridit Liigeois 
case, [1922] 2 Oh. 689, 696, was oorieoted by Somtton L.J. in Ths Sawn (No. 
1), [1933] P. 261, 206. 
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consider the second question and arrived at the result’- that 
‘the plaintiffs who wore owed 18,036 francs payable in bYance, 
must be content with 18,036 francs paid in Prance 

Atldn L.J. {as he then was) also hold that there was no 
accord and satisfaction.® He rejected the suggestion that 

‘for the purposes of the English Court onoo a -writ -was issued the 
debt of francs payable in France became a debt of sterling at the rate 
of exchange of 31 December 1914, payable in England, and that such 
debt was not paid ... If such were the effect of the transaction, it 
would follow that the defendant on 1 January 1016 incurred obliga- 
tions to pay to the plaintiffs sums in the manifold currencies of the 
many countries in the world where she might eventually be sued. 
It appears to me that she was sued here for a French debt, and if you 
please for nominal damages, and that by paying the debt in Franco, 
she discharged the debt.’ 

Later he added:® 

‘For the purposes of this action I have not thought it necessary 
to decide at what date the exchange should be oaloulated had the 
plaintiffs succeeded. The same result follows though tho exchange 
should be calculated as at tho date when payment booamo duo. But 
no case that I know of has yet decided what tho position is when a 
foreign creditor, to whom a debt is due in bis country in tho ciuroncy 
of his country, comes to sue his debtor in the Cormts of this oountry 
for the foreign debt. Much may be said for the proposition that tho 
debtor’s obligation is to pay, say, francs, and so continues until the 
debt is merged in the judgment which should give him Uie English 
equivalent at that date of those francs. It is a problem which seems 
to require very full consideration, and which I personally should 
desire to reserve.’ 

In effect all three Lord Justices agreed that, accord and 
satisfaction being unnecessary, a claim for 18,036 French francs 
was ‘paid’ and that therefore the action failed. 

But this simple statement and the peculiar facts of the case 
should not overshadow the important problem which it involves. 

The problem arises from this question ; what would have been 
the result in the Le Tovquet case if no payment had been made 
by tho defendant ? It is obvious that if a plaintiff accepts what 
is due to him, or if there is accord and satisfaction, no further 
difidoulty ensues. But it is equally obvious that a defendant 

» [1922] 1 K.B. 4S1, p. 461. 


® p. 464. 


» p. 466. 
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should iiovor havo to pay more or less than what is due to the 
plaintiff, whothor lio pays voluntarily or by order of the court, 
if a defendant can satisfy a debt of 18,036 francs in 1920 by 
paying that sum of franca, it would appear to be an inevitable 
consequence that the judgment of a court should not, and 
cannot, oominand him to pay any other sum. Atkin L.J., it is 
true, expressly said that the question of the date at which the 
exchange must bo calculated did not require consideration, 
however strongly he was inclined to adopt the judgment-date 
rule; and Bankes and Scrutton L.JJ. did not ahude to the 
question at all. Nevertheless, by implication and logical process, 
the IiC Touquei case is an authority for the view that, where 
a debt expressed in foreign ouraency is the subject-matter of 
an action, the judgment-date rule prevails. 

From this point of view it becomes at once obvious that, 
as Greer L.J. observed,'^ it is ‘not easy to reconcile* the Le 
Touquet case with the decision in TJie VoUnmo,^ and it also 
becomes understandable that, as Scrutton L.J. reports,® about 
the former case ‘some doubt has been expressed in various 
quarters’. 

Apart from the evident, but logically irrelevant fact that in 
the Le Toiiquet case there was payment, while in The Voltumo 
there was none, two grounds are available on which a distinction 
can bo based ond support can be given to the decision of the 
Court of Ap])eal. One explanation is tliat in the Le Touquet 
case there ‘was a French debt incurred in France payable in 
France in francs’* or that the contract ‘was in every sense a 
French contract and the pajrment made in France was by French 
law a oompleto satisfaction’.® But the Court of Appeal did not 
rely on French law ; on the contrary it was expressly said that 
‘there is no evidence as to French law differing from English 

1 TU Baam (No. 1), [1938] P. 261, 271. 

» [1921] 2 A.O. 644. 

* Lloyd BoytA Beige v. Louis Dreyfus & Oo, (1927), 27 U. L.R. 288, 293. 

* S.C. p. 293 per Scrutton Ii.J. This distinotion is also suggested in Ghitty, 
On Oonlracts, 19th ed., p. 274, where it is added that, unless In re British 
American Bank Ltd., Lisser and J?o«encrcm*’s Claim, [1923] 1 Ch. 278 is under- 
stood as proceeding on the basis of Snglish law, the decision is inoonsisteut with 
the Lc Touquet oaso. But in Lisser and Bosenoranz's case the action clearly was 
for damages (see above, p. 130, n. 4: p. 188), and for the reasons given in the 
text this point affords ^e better distinction. 

* re Ohesterman's Trust, [1923] 2 Oh. 466, 498 per Younger L.J . 
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law as to the legal consequences of sucli an obligation’,^ and 
in foot no evidence aa to French law seems to have boon led. 
Moreover, even if English law had been applicable, the result 
would have been the same, sinoo English law would generally® 
allow a debt for 18,035 Bh'ench francs to be satisfied by the 
pajrrnent of that sum of francs.® The other explanation is that 
the Le Tovquet case related to an action for debt and not to an 
action for unliquidated damages.^ This ground may be ‘so 
highly technical as to appear almost frivolous’,® and it may 
therefore not be sufficiently convincing to justify a result which 
has the disadvantage of creating a discrepancy between debt 
and damages. Nevertheless, it appears to be the only possible 
distinction in the present state of the law. 

Whatever the proper method of distinguishing the two 
authorities may be, it is a further and different problem to 
define the province within which the judgment-date rule would 
have to be appUed, if the above interpretation of the Le Touquet 
case is correct. It can be apphed in case of a claim for a debt 
only; for otherwise, the principle of The Voltumo and of IK 
Ferdinando’s case would bar the road. But con it be applied 
in all easos of a debt ? To take this view would not be warranted. 
In the Le Touquet case the transaction was ‘wliolly national 
in character’.® As has been shown, it is not certain what this 
phrase employed by Mr. Fraenkel actually implies. But it 
would appear that, whatever may be said with regard to other 
oases, the condition is fulfilled at least in those oases where the 
debt was both contracted and payable in the country whose 
currency is the money of account. The result would thus corre- 
spond with the practice of the Supreme Court of the United 
States and with the majority of the New York decisions,’ and 
though it would still be in conflict with the English cases decided 
by judges of first instance,® it would be supported by a decision 
of the Appellate Division of the Ontario Supreme Court,® whioh 

1 [1922] 1 K.B. 461, at p. 463 par Atkin L.J. 

^ tlnleBS the place of payment -was in England, in which case the rules above 
pp. 246 sqq. vrould apply. * Seo above, pp. 196 sqq. 

* me Boom (No. 1), [1033] P. 261, 271 per Greer L.J. 

• Negus, I.O., p. 149. • Eraenkel quoted, p. 287, n. 3. 

’ See p. 286, nn, 2, 4. The Le iTouquet case had great influence in America; 

see especially the quotation from the Deutsche Bank case above, p. 283. 

‘ Mentioned, p. 291, n. 2, 

" Quanier v. Borat, [1921] 64 D.L.B. 87. 
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liolcl that a olaira of 2,000 French francs due to a Paris advocate 
in reH})oct of fees was to be converted into dollars ‘ according to 
tlio r«ie of excliange which prevailed when judgment was pro- 
nounced in the court below The result would not be hicom- 
patiblo with the rule that where English law applies and the 
place of payment is in England, conversion must probably be 
oftecLed on the basis of the breach-date rule.^ 

Brxt although it is the inevitable inference from the Le 
Touquet case that it proceeded on the basis of the judgment- 
date rule (whatever the province of that rule may be with 
regard to facts not exactly identical), and although it will be 
shown below® that that rule is the sounder of the two, it is 
very doubtful whether and how the Le Touquet case, as under- 
stood herein, can be reconciled with the later decision of the 
Court of Appeal in Lloyd Royal Bdgt v. Ltmia Dreyfus & Go? 
The facts, in so far as they are material here, were that, by way 
of a settlement of an action pending in the French courts, the 
defendants in 1923 had promised to pay to the plaintiffs a sum 
of 18,000 French francs, the agreement being made in France 
between the French advocates of the litigants. An action was 
brought in the English courts to recover that sum. Roche J. 
hold* that the oonvorsion was to be effected at the rate of 
oxohango on the day when the money ought to have been paid, 
i.o, on the date of broaoh. The Coui't of Appeal affirmed the 
decision. Baukos L.J. said:* 

‘In an action brought in England, as this is, the only cause of 
action ... is an agreement to pay 18,000 francs and if you bring that 
action in England, it seems to follow that that must be an action for 
damages for breach of an agreement to pay 18,000 francs, because 
you cannot bring an action in debt in England for francs and there 
is no law or practice or anything else which entitles you to change the 
natiue of your cause of action by a oaloulation on the back of the 
writ in wldch you say; ‘My claim is L8,000 francs, and I convert it 
at such and such a rate of exchange into sterling and 1 claim that 
sterling as a debt ’ because the agreement was to pay so many francs. 
That being so, 1 think that the cause of action must be, technically 
speaking, a cause of action for damages for failure to pay that amount 
of francs. Now, if that is so, it pnte an end to ah this disoussion as to 
whether there is a distinction between the rate of exchange applio- 

I Above, pp. 246 sotq. * p. 312. * (1927) 27 LI.L.B. 288. 

^ (1926) 28 L1.-L.B. 198. ' n. 291. 
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able where the claim is for a debt proper, or for damages for broach 
of contract or for tort. It is not necessary to express, as part of my 
judgment, any view about that ; it would bo necessary to go tlirough 
the authorities ; but if it will help anybody, and 1 hope cause no 
hindrance in the future, my own view is that the strong balance of 
authority is in favour of the view that thesre is no distinction, and 
that also accords with my view of what is good sense.’ 

Scrutton L.J.^ also stated that it was imneceaaary to decide 
whether there was a distinction between a claim in debt and a 
claim for damages, and he refrained from ‘expressing a final 
opinion on the question of the rate of exchange in the case of 
debt’. He said that with regard to damages the question was 
settled by The Voltumo and Di Ferdinando cases, and that he 
adhered to the judgments given by him in the latter case and 
in the Le Touquet case. Bomer J.’s remarks® are particularly 
interesting: 

‘When that agreement (to pay 18,000 francs) is sued upon in this 
Court, the only remedy which is open to the plaintiff is a remedy in 
damages. No action in the Courts in this country can be brought for 
delivery of 18,000 francs, unless the action is a spooifio performance 
action, in which case I suppose the plaintiff might claim delivery of 
18,000 francs and damages for failure to deliver the francs at the 
proper time. But such an action as that would not have boon enter- 
tained in equity, for this among other sufficient reasons, that damages 
at common law would have been a perfectly sufficient and adequate 
remedy . . . Now it has been settled by authority, binding as I think 
upon this Court, that where on action is brought iu these Courts for 
damages for breach of contract to deliver a commodity, and it ho- 
oomes necessary, for the purpose of giving judgment in this country, 
that foreign currency shall be translated into English sterling, the 
rate of exchange to he taken for that purpose is the rate prevailing 
at the time of the breach of contract which is the foundation of the 
action. I cannot myself see that there can he any diffcsrence between 
a contract for the delivery of foreign currency and a contract for the 
delivery of any other commodity.’ 

For more than one reason these observations make astonish- 
ing reading. 

Homer J, expressly said that, as regards conversion of a sum 
of foreign money, there was no distinction between a claim in 
debt and a claim for damages ; but his reasoning that this is so 
^ (1027), 27 L1.L.B. 288 at p. 293. > p. 204. 
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because the contract to pay a sum of foreign money is on the 
same level as the contract to deliver a commodity is unsound.^ 

The question "whethor or not there is a distinction between 
a claim in debt and a claim for damages was left open by Bankes 
and Scrutton L.JJ., who proceeded on the basis of the view that 
the plaintiffs sued for damages. It is, however, obvious that 
in ah. essential points except the question of subsequent pay- 
ment, which from a logical point of view is irrelevant, the facts 
of the case were on all fours with those of the Le TovqvM case. 
In that case the three Lords Justices in effect agreed that the 
claim was in debt ;® for otherwise they could not have arrived 
at the result that the payment, which was not made by way 
of on accord and satisfaction, operated as a discharge. If the 
mere payment was sufficient, the action must have been in 
debt; if the action was for damages, accord and satisfaction 
would have been necessary.® 

It may bo that an action on a promise to pay 18,000 francs 
is always an action for damages ; if so, the Le Touquet case was 
wrongly decided. If the action to recover a promised snm of 
18,000 francs is an action in debt and if, consequently, the Le 
Towquei case was correctly decided, it is impossible to under- 
stand how it came about that in the Lhyi Boyd Beige ease the 
same action was regarded as an action for damages and that 
tire question, how the conversion is to bo oflected in case of 
a debt, was reserved for further consideration by two Lords 
Justices who had also delivered judgments in the Le Touquet 
cose. 

The two oases thus appear to he irreconcilable. Moreover, 
to the doubts arising from the fact that the application of the 
judgment-date rule is not the express basis of, but merely a 
logical inference from the Le Touquet case, there is now a 
further doubt to he added, inasmuch as one of the foundations 
on which that decision of the Court of Appeal is built is severely 
shaken by a later decision of a Court of Appeal two members 
of which were parties to the first decision. 

There is one further point which must he noted. As in the 
Lloyd Boyd Bdge case Scrutton L.J. clearly refused to decide 

1 See above, p. 120 ; see also Chitty, On Oonintets, lOth ed,, p. 274. 

s Sea C^Tear I<.J. quoted p. 206, n. 1. 

* See above, p. 68, n. 4. 
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the question how the conversion is to bo oIToctcd in coso of a 
debt, and as Bankes L.J. also refused to do so, however much 
he favoured the breach-date rule, both Lords Justices must have 
assumed that there may be cases where a foreign money obliga- 
tion is the subject-matter of an action in debt. But can there 
ever he such a case, if the failure to perform sttch an obligation 
as that existing in the Lloyd Royal Beige case is hold to give 
rise to an action for damages ? K there was no action in debt 
in that case, where can there ever be any ? From this point of 
view Romer J.’s judgment can be better understood; for he 
believes that an action to recover a sum of foreign money is 
always an action for damages. 

TMs view, that the cause of action upon refusal to pay in 
a foreign currency is for damages and not for debt (which would 
shake the basis of the Le Tcmquet case and necessitate the aU- 
round application of the breach-date rule), was also taken by 
Hfll J. in Richardson v. Richardson,^ where ho decided that a 
foreign ourrency account kept by a judgment debtor with a 
bank could not be garnished, there being no debt within the 
moaning of Order XLV, r. I, of the Rules of Supreme Oomt, 
Moreover, it must be admitted that the view in question is 
supported by a number of older cases (though tho abolition of 
the rigid system of actions will prevent tho modern lawyer fi’om 
over-rating their importance)® and, surprisingly, by a very 
recent dictum of Lord Atidn: ‘In my opinion, there can be no 
debt in this country of an amount in foreign currency.’® 

^ [1927] 7. 228, 234 lelymg on IH Fardinando'a and tho Llixud Boyal Beige 
oases. 

“ Where tho holder of a promissory note or a bill for a sum of foreign money 
had obtained a judgment by default, the Court of Common Fleas, it is true, was 
prepared to dispense with a writ of mquiry whioh would have como before a 
jury, and to refer the cause to a prothonotory to ascertain the damages and 
costs: Bashleigh v. Salmon (1780), 1 H31. 263; Andiews v. Blake (1700), 
1 H.B1. 620 ; Longmm v. Fern (1701), 1 H.Bl. 620. Though the Emg’s Benoh 
followed that praotioe in Shepherd v. Oharter (1701 ), 4 T.B. 276, the assessment 
of the damages was eventually left to the jury: see Mesmi v. Lord Maemreem 
(1701), 4 T.B. 403, where action was brought on a Breach judgment, and 
Mcmnaett v. Lord Maaaareene (1702), 6 T.B. 87, where a judgment by default 
had been obtained in respect of a bffl of exchange for 200 X^h pounds. See 
also Owminga v, Monro (1702), 6 T.B. 87, discussed below, p. 303 and Pope v, 

Xetper (1694), 6Mod. l,atp.7,whereHoltC.J.observed:‘'WhereyoudeolaTe 
on a foreign coin you must declare in the detmet only and not in the debt.’ 

* Bhokma Oorporation v. Inland Bevenue Oommieatonere, [1938] A.O. 380, 
388. 
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Tho matter must bo left in this involved and unsatisfactory 
state, and it can only be hoped that tho House of Lords will 
soon be given tho opportunity to settle a question which in 
daily practice is of so great an importance. At the present time 
the two cases of Le Touquet and Hoyd Boyale Beige create an 
even balance. Though both have considerable bearing on it, 
neither decides tho question whether the judges of first instance 
who extended the breach-date rule to debts were right or 
whether the judgment-date rule ought to have been applied. 
There is a greater amoimt of authority for the former view, 
but it will appear below that the latter is sounder in principle. 

4. There remains, however, the question whether, and at 
which pomt, the necessity to convert, for the purposes of legal 
proceedings here, a sum of foreign money into sterling has a 
novatory effect in the sense that foreign money is no longer the 
subject-matter of the obligation and only pounds sterling axe 
to bo paid by the debtor and to be accepted by the creditor. 
Of course, if there is an Ordcar of the Court commanding the 
payment of an exact sum of sterling, there is a judgment in its 
proper sense into which tho original claim is merged. There is 
then a Contract of Record, which is a contract governed ex- 
clusively by English law, and, the original cause of action having 
ceased to exist, no further problems connected with foreign 
currency can arise. On the other hand, on Order of the Court 
by which it is loft to the Master, Roforoe, or Registrar to ascer- 
tain tJie precise amount duo, is not a judgment, although it 
generally has tho some effect, and therefore leaves the position 
as it was before the Ordor.^ 

Moreover, until a judgment in the technical sense has been 
given, no problem could arise if the conversion is to be effected 
on tho basis of the rate of exchai^e prevailing at the date of 
judgment. In such circumstances it would be impossible to 
hold that between the issue of the writ and the judgment the 
foreign money obligation has changed its character and become 
a sterling obligation. 

But if the foreign money is converted into pounds sterling 
at the rate of exchange of the day of breach or wrong and if, 
consequently, the writ already states a precise sum of sterling 
claimed by ihe plaintiff, the question amses whether there is 

^ The Bmrn (No, 1), [1933] P. 2S1, at pp. 200, 207 per Glreer Ii.J. 
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now only a storling obligation which can no longer bo satisfied 
by the payment of the original sum^ of foreign money. 

A decision on the point will only be necessary in those cases 
where the plaintiff accepts the payment only ‘under reserve’ 
or ‘on account’ ; for if ho aoeopte it in discharge, i.o. if there is 
accord and satisfaction, it becomes unnecessary to examine 
whether the plaintiff was entitled to anything in addition to or 
different from what he freely accepted. 

Where, on the other hand, the payment is not accepted in 
discharge, it is important to remember that very often a prob- 
lem of private international law is involved. The question 
whether or not an obligation is discharged is governed by the 
proper law.® The issue of a writ in England does not give the 
question a procedural aspect and does not supersede that rule 
and replace it by the relevant pxinoiples of the lex fori. 

As regards actions brought to recover an English* debt ex- 
pressed in foreign money, the Court of Appeal held in Sooidld 
des HStels Le Toiiquet v. Gumming^ that the subsequent pay- 
ment of the owed sum of foreign money operated as a discharge, 
although a writ had been issued here claiming a sum of sterling 
calculated at the rate of exchange of the date of broach. The 
facts and grounds of the decision have already been dealt with 
and do not require to be re-atated. It will bo rememborod that 
it was held that, as the action was in debt, accord and satisfac- 
tion, which was not proved, was uimeoessary and that there- 
fore a mere payment could operate as a disohargo. On this 
basis which, however, is somewhat shaken by a later decision 
of the Court of Appeal also discussed above,® the result was 
inevitable; to hold otherwise would have been irreconcilable 
with the nominalistic principle.® The common-sense argument 
of Atkin L.J. (as he then was) is particularly attractive;'^ the 
defendant had incurred a franc obligation and it would there- 
fore be monstrous to say that, when she failed to perform it, 

^ Here again it is neoesaory to remind the reader that it is assumed in tho 
text that the obligation is not governed by English law and not perfonnable 
in England. 

® Above, p, 3S4. 

® See Atim L.J. in the Le Touq^uet caso, uli ^ta, at p. 463; but see 
Scrutton and Young^er L.JJ. quoted on p. 295, nn. 4, 5. 

[1922] 1 K3. 461 ; the deoision was followed by Bowlatt J. in Norwo 
Tmdera v. Eardu * Oo. (1923), 16 L1.L.B. 319. 

® pp. 297 sqq. * Above, pp, 192 aqq. ’ See above, p. 294. 
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she became liable to pay to the lilaintifls ‘ sums in tlie manifold 
cuii’onoios of the many countries in the world whore she might 
eventually ho sued’. 

As the Le Touqmt case thus enables a defendant to terminate 
an action for a debt by paying to the plaintiff what was due to 
him, irrespective of any intermittent depreciation of monetary 
value and of any conversion into sterlhag, it ought to follow 
that a defendant must be allowed to discharge his debt by 
pa 3 dng into courG so many pounds as according to the rate of 
exchange of the day, correspond to the sum of foreign money 
the subject-matter of the action. If this conclusion were not 
drawn from the Le Touquet case, a plaintiff could refuse to accept 
payment in the foreign currency, and thus procure a judgment 
for a sum of sterling calculated according to the rate of the day 
of breach. Such a result would be incompatible both with the 
decision in and the spirit of the Le Touquet case,® though it 
would be in harmony with an older decision which has not been 
quoted in any of the modem oases. In Cumings v. Mmr<^ an 
action was brought on a bond dated 13 July 1776 for a siim 
of £2,4.00 proclamation money of North Carolina. The defen- 
dants made an application to make absolute a rule calling on 
tho plaintiff to show cause why they should not be at liberty 
to pay the sum of £2,400 proclamation money of North Carolina 
into court. The application was opposed on the groimd that 
that money had now become ‘waste paper’. Discharging the 
rule Buffer J. said:* 

‘This proclamation money was of a certain value when the bond 
was given, and also when it was forfeited, hut by change of time 
and circumstances it is now rendered of no value whatever; and 
therefore it seems to me that justice would not be done between 
tho parties, if we wore to determine that the defendants should 
be at liberty to pay that which is now of no value, hut which, had 

^ See Older 23, Eulea of Supieme Cowt. 

‘ As Order 22 also applies to claiins for damages, it is in. this eonnexion 
irrelevant whether the above disoussed basis of the Le Touguet ease still holds 
good, 

“ (1792), 6 T.B. 87, It may be doabtfiil whether it is proper to legard the 
ease os lelatiiig to ‘foreign’ money obligations. Ei 1792 proolomation money 
of North Carolina was probably regarded as foreign money; of. Nussbanm, 37 
(1037), Ool, LJt. 1067, 1068, n, 6. If so, it would, however, remain notable that 
the payment of such foreign money into oourt was thought poaaibla. 

* p. 88, 



304 THE INSTITUTION OP LEGAL PROCEEDINGS AND 

lie paid his debt when it becaino duo, would have boon of groat 
value.’ 

Grose J. added (at p. 89); ‘The jury are the proper judges of 
the value of this money.’ 

If the action is for damages which, having been sustained in 
a foreign currency, are converted into sterling at the rate of 
exchange of the date of wrong, it is more difficult to say what 
effect is to be attributed to the subsequent payment of the 
sum of foreign money claimed by the plaintiff. If English law 
applies to the obligation, accord and satisfaction is necessary,^ 
which, if proved, would in any case put an end to the action ; 
mere payment would not suffice. But if the obligation is 
governed by a foreign law, it may well be that under the proper 
law mere payment would be sufficient (at least in so far as special 
damages are claimed). Would proof of such payment result in 
the dismissal of the action ? There are two confficting dicta of 
Sorutton and Greer L.JJ. which relate to the question. Both 
of them were made in The Baam,^ which concerned an action 
for damages expressed in Chilean pesos. 

Sorutton L. J. dealt with the point at somo length® and inter 
tdia he said : 

‘ Now the damage to the Bio Bio was done in the waters of Eeuador , 
and repairing it would inflict damage on the owners, Chilean subjects 
domiefled in Chile. If these ownras had sued in Chile, it is not oloor 
that the question of depreciated pesos would assist the plaintiffs. . . . 
I have some difficulty in seeing how a domiciled Chilean, suffering 
damage measured in Chilean pesos, can rely on tho depreciation of his 
own currency, by selecting a country to sue in whoso currency is not 
subject to such depreciation. ... It is not necessary to decide tho 
point . . . but I mention it as I do aot think the results of tho decision 
in The VoUvmo have yet been thoroughly elucidated.’ 

On the other hamd, there is the dictum of Greer L. J. 

‘Assuming for the sake of simplicity a claim is mode in an English 
Court for damages for tort or breach of contract happening tu Erance, 

See above, p. 68. 

* (No, 1) [1938] f . 361. See also Xn re British Amerioan Continental BanJe 
IM., Lisser and Boserusucau's Claim, [1923] 1 Oh. 276, where an action for 
damages (see above, p. 296, n. i) wae dealt with on the baeia of Nngheh law being 
the proper law and where, therefore, Mie tender made, but not followed by a 
suh^uent payment into court, was nghUy disregarded. But see Chitty, On 
Oon^ta, 19th ed., p. 274. ® pp. 266, 266. * pp. 270, 271. 
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say to tlio extent of 1,000 francs, and the damages were incurred 
wlien the exchange was 25 francs to the £, a judgment in accordance 
with the decision in The VoUumo would necessarily bo for £4.0. 
Proof by the defendant that he had paid to the plaintiff in France 
1,000 francs at a time when they were depreciated and were only 
worth £8 could not be regarded by an English court as payment 
in full of the damages proved to have been sustained in acoordanoe 
with the principles laid down by the House of Lords in Tlie 
VoUumo.’ 

To choose between these views is a matter of considerable 
difficulty, because they involve so many further questions to 
which a precise answer cannot be given. On principle it should 
be clear that, before the point discussed by Sorutton and Greer 
L.JJ. can be settled, regard must be had to two preceding 
questions: what law governs the obligation, and what is the 
money of account in which the liability is measured ? 

The VolturruV- was a case which was shown to be subject to 
English law.® According to the view taken by Lord Sumner 
the money of acoomit was sterling, the Italian h‘re being only 
an item in a general claim for damages measured in sterling,® 
On the basis of this view the lire wore to be converted into 
sterling for tho purpose of adjustment,® and there thus being 
no claim Cor lire, tho defendants could not have satisfied the 
plainlitls by paying lire. If, however, the claim was expressed 
in lire which were to bo converted into sterling merely for the 
purpose of legal proceedings here, the obligation could have been 
discharged by the payment of lire; hut as the claim was not in 
debt, accord and satisfaction would have been necessary. In 
the absence of accord and satisfaction, a pajonent into court 
of so many pounds sterfing as correspond to the sum of lire at 
the rate of exchange of the day of payment ought to result in 
a judgment only for tho amount paid into court, with costs up 
to the date of payment in, since the claim was not for sterling, 
but for lire, whatever their international value; for English 
law does not allow any departure fi:om the nominalistic prin- 
ciple and its incidents.® 

If, on the other hand, a claim for damages, measured in a 


1 [1021] 2 A.C. S44. 

* Above, p. 180, n. 3. 

* Above, pp. 207 sqq. 


’ Above, p. ISO, n. 1. 
* Above, p. 263. 
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foreign currency, is subject to a foreign law^ which docs not 
require accord and satisfaction, but allows discharge by mere 
payment, the principles of The Voltumo case would not neces- 
sitate the non-recognition of such payment. The ease can be 
distinguished on the ground that it was governed by English 
law and that there was no pa3nnent by the defendants. The 
mere fact that a claim for damages expressed in a foreign 
currency and governed by a foreign law becomes the subject- 
matter of an action here does not, before judgment is given, 
change the money of acooimt.® It is submitted that the example 
given by Greer L. J. himself shows the absurdity of any different 
result and that the decision in The Voltv/rno case must not be 
overstrained.® That an English judgment has the effect of 
transforming the money of account and departing from the 
nominalistic principle cannot be helped, however unfortunate 
it may be ; but if there is an opportunity of avoiding such a 
result BO long as judgment has not yet been pronounced, it 
should be taken. 


IV 

The preceding exposition of the English law as it at present 
stands has been deliberately freed from any discussion of the 
merits of the relevant rules. It now becomes necessary to 
embark upon a comprehensive survey of the question whether 
or not they are sound. It is perhaps convenient to state at the 
outset the conclusion to which the following pages wUl load: 
the transformation of foreign money obligations through the 
institution of legal procoedii^s in this country is unfortunate ; 
the root of the evil hes in the rule of English law of procedure 
that judgment cannot be pronounced by an English Court other- 
wise thou in pounds sterling ; as long as this nde exists, many, 
though not aU, evils would be remedied by the application of 

' "Whather this con everbo so in case ofa tort is doubtful: Bee above, p. 189. 
S'oieign Lav may be more readily applicable in case of damages for bresuih of 
contract ; but in such oases it is necessary to have regard to the alleged prin- 
ciple that, perhaps even in oase of special damage, the measure of damages is 
governed by English lav giM lav of procedure. 

0 See Atkin. L.J. quoted above, p, 294, whose reasoning applies to claims for 
damages vith undiminished force. 

' [1921] 2 A.O. S44. That the reasoning on vhioh the decision is based is not 
vhoUy convincing (see below, pp. SIO sqq.) is on additional ground for resisting 
any extension of its principles. 
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the ]‘uclgmont-dato rule, the broaoh-dato rule being particularly 
inadequate.^ 

Many of the doubts surro;inding the jnstilioation of the 
existing Englisli rules are impressively elucidated by three 
dooisiona of foreign Courts. The German Supreme Court had to 
decide the following case.® The plaintiff was the trustee in 
bankruptcy of a German firm which owned the German vessel 
Ham Hemaoth, and the defendants were mortgagees of the ship, 
which was sold by public auction in England. The defendants’ 
mortgage was a security for a sum of 250,000 Dutch guilders, 
which for the purposes of a division of the proceeds of the 
English sale was converted by the Registrar into sterling at 
the rate of exchange of the day when the money fell due.® In 
this way the defendants received a sum of sterling which, 
after conversion into guilders, produced an amount of 269,000 
guilders. Thereupon the plaintiff claimed from the defendants 
payment of 19,000 guilders received by tho defendants in 
excess of the nominal amount of the debt. He relied on the 
provisions of tho German Civil Code relating to ‘unjustified 
onriohmont’. Tho German courts regarded the English rules 
relating to tho date of conversion as part of English substantivo 
law, not of English law of proceduro.* As English law was 
inai)p]icablo to the contract between the defendants and tho 
bankrupt firm, the courts recognized that the defendants had 
received tho amounts in excess of their debt without justifica- 
tion (aiwc coma). That, novertheless, the action was dismissed, 
is due to the fact that the uujustified enrichment of the defen- 
dants was not obtained ‘at the cost of the plaintiff’, but at 
the cost of the subsequent mortgagees. The Court of Appeals 

* Seo p. 302, n. 1. 

“ IPJSapr, 1930,No.60{lfiMayl930),alBoiuifewM»de(Jj-oi<7?iari«®mect>ny3ari, 
23 (1031) 77, afiOxmmg Hamburg Court of Appeal, 16 May 1929, IPBapr, 1029, 
No, 81. 

* The Gorman decision assumes that the conversion was efleoledat the rate 
of exchange prevailing on the date when the debt was created. But this is 
probably an erroneous oonstruotion of the ISnglisb decree, which one would 
expect to have proceeded on the basis of the breach-date rule. 

* Tho point was probably irrelevant. Otherwise it is doubtM whether the 
view takro by the German courts was correct. That view is supported by the 
fact that a rate of exchange between the parties is binding on an English court 
(see above, p. 291, n. 2). But as no English court has ever gone into the question 
of the rate of exchange which would prevail under the proper law of the 
obligation, the breaoh-date rule is probably part of English legal procedure. 
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of N&jo Yarlc^ had fo deal with a case where tlie diaputo aroao 
out of the fact that a dollar obligation had boon converted into 
franca for the purpoae of legal proceedings in France. An 
American court had given judgment for a sum of dollars against 
a defendant who hved in France. Part of the judgment not 
having been satisfied, proceedings on the American judgment 
wore brought in Prance for a sum of French francs. In due 
course the French judgment was obtained and satisfied in 
francs. But as the franc currency had depreciated, the creditors 
only received a portion of their claims in dollars. A new action 
was brought in New York, and it was held that the creditors 
were not entitled to recover the outstanding doUar balance, the 
payment in France having been a satisfaction in full. The court 
relied on the fact that according to the evidence given by 
French experts the determination of the date for translating 
the doUars into franca rested within the discretion of the French 
courts, and that it was at the request of the creditors that the 
conversion was made at the rate prevailing on the day when the 
exequatur was asked for in Prance. The creditors had therefore 
made their choice and could not go behind it. The exequatur 
ordered payment of francs at the rate contended for by the 
creditors and these francs were paid. The last case is a decision 
of the Sv^eme Gourt of the United States.^ A cargo of barley 
shipped from Canada was lost owing to a collision in tho rivor 
Hudson. The value of the cargo at the time and place® of ship- 
ment was 2,436 Canadian dollars. The Canadian currency was 
at the time equivalent to the gold coin of the United States. 
In the District Court judgment was given in the plaintiffs’ 
favour for a sum of 2,436 U.S.A. dollars and a sum of 488*20 
U.S.A. dollars in respect of interest. When the case came before 
the Circuit Court the American currency had so depreciated 
that 100 gold dollars were worth 201 dollars in notes. Conse- 
quently the Circuit Court converted the 2,436 Canadian dollars 
into American dollars at that rate and, in March 1870, gave 
judgment for 4,896*36 dollars with interest amounting to 
1,618*64 U.S.A. dollars. Since then the American currency 

^ Mcitter of Jama (1028), 248 N.Y. 1, 161 N.E. 201. 

* Tho Vaughan and Tel^iraph (1872), 14 Wall. (81 tl.S.) 268. 

’ That the value at the time smd place of shipment decides, not at the time 
and place of delivery, waa espressly approved hy the Supreme Court. 
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largely apja'ociated ‘bo that, while the Ubolaots would, under 
the decree of the Diatriot Court, if it hod been paid when 
rendered, have received much less than the estimated value of 
the barley, they will now, if the decree of the Circuit Court be 
affirmed, receive much more’.^ By a majority the Supremo 
Court affirmed the decision, the reason being that tlie decree 
was right when it was rendered and, therefore, could not be 
interfered with and that the resulting hardship to the defendants 
was entirely due to their own delay in payment. 

These oases exemplify the difficulties created by the fact that 
a foreign money obligation is converted into the momta fori. 
They suggest that there is only one solution which is in every 
respect satisfactory; judgment ought to be given in the foreign 
money the subject-matter of the obligation, though the judg- 
ment debtor should be entitled to satisfy the judgment by the 
payment of so much of the monetafori as, at the rate of exchange 
of the date of actual payment, corresponds to the amount 
decreed to be payable. This method would secure that a suit 
in England does not prejudice the plaintiff if the British currency 
depreciates. It would also moan that, in accordance with the 
nominalistic principle, the pkintiCE must bear the risk arising 
from any fall in the foreign money of account ; but if the proper 
law of tho obligation allows dnmagos for non-paymont at the 
proper time, the plaintifl could bring a further action ; if, how- 
ever, tho jwoper law does not allow auoh damages, the pkintiff 
would ho provonbed from recovering them merely because legal 
proceedings bad been instituted in this country. 

This ideal rule is, however, incapable of application. Though 
any other solution must needs be unsatisfactory, it becomes 
necessary to determine with reference to what date the conver- 
sion ought to be effected in order to enable the English judg- 
ment to be expressed in pounds sterling. 

The choice hea between the date of breach or wrong and the 
date of judgment. Bothviewsaresupportedbyjudioialauthority, 
though the former has foxuid a greater amount of favour. Both 
views have been adopted by the legislature, the breaoh-date rule 
being accepted by the Foreign Judgments Act 1933, the judg- 
ment-date rule being accepted by the Carriage by Air Act 1932. 

At p. 368 per Mr. Justice Swayue delivering the opinion of the mejoritv 
of the court. 
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The breach-date rule has been based on three or perhaps 
four reasons. 

The first is taken from the general law of damages, namely 
from iho ‘principle of insuring to the injured party, as for as 
possible, the full measure of compensation to which he is 
entitled’.^ But this ground holds good only in case the stability 
of the English currenoy is presupposed.® In the cases which 
were before the courts it seems generally to have been the 
foreign currency which depreciated in terms of English money, 
and then the application of the breach-date rule has indeed 
provided more than a full measure of compensation. In fact, 
the sums of British money recovered were considerably higher 
than those which would have been allowed by the law of the 
obligation determining the quantum of the debt. Where the 
foreign money of account depreciates, the breach-date rule has 
the serious efteot that English law solves a question which should 
be answered by the proper law: whereas if the depreciation of 
the foreign money occurs between the day of the conclusion of 
the contract and the day of maturity all problems arising out 
of the change of monetary systems or monetary value are 
allowed to be subject to the law of the obligation or tho law of 
the currency,® English law encroaches upon tho quantum of tho 
debt in so far as the depreciation occurs after the breach. Thus, 
if 1,000 marlts became payable in 1914, Englisli law enables 
the plaintiff to recover £60, which now correspond to about 
600 reichsmorlrs, though the proper law of the contract may 
deny such ‘revalorization’, just as EngUsh law would deny it, 
if the breach had occurred m 1924 when the marks had become 
on infinitesimal part of a reichsmark. Conversely, if 1,000 reichs- 
marks became payable m August 1931, and an action is brought 
in 1937, the plaintiff receives only £60, not the £80 he needs 
after the intermittent depreciation of the En^ah currency in 
order to obtain 1,000 reichsmarks.* It therefore appear that 
the breach-date rule allows either more or less than the full 

^ The VoUurm, [1921] 2 A.C. 844, 669 per Lord Paimoor. 

® That this aasumptiou and the consequent application of the breach-date 
rule may be due to on extreme and exaggerated view of the nominalietio prin- 
ciple, has already been suggested above, p. 244, n. 1. 

® Above, Chapter VH. 

* See The VoUumo, ubi supra, at p. 6S7, per Lord Corson, whose dissenting: 
opinion should not be overlooked. 
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luoiiaui’o of oonv})onHation and that it is arbitrary oxoopt in cases 
whoro the two curmioios ooncoi-ned have remained stable. 

A soeond line of argument is derived from the ‘ true function 
and purjiose of tho judgment’. Jt is said that the measure of 
damage is tho loss sustained at the time of breach or wrong 
and that consequently the plaintiil must receive such a sum as 
represents tho market value of tho loss at that time.^ That 
this argument is beside the point has already been indicated 
by Lord Carson.® It relates to the determination of the money 
of account and of the quantum of the obligation,® but it has 
nothing to do with the question of conversion. At the stage 
when this question is reached, the loss suSered by the plaintifE 
is both expressed and measured in a certain currency. The 
function of the English court is not to evaluate or measure the 
loss,* but to translate the evaluated loss into terms of pounds 
sterling. The principle which should govern this translation is 
that the plaintiff should be given neither more nor less than he 
is entitled to in terms of the currency in which the loss has been 
measured — an object which cannot be attained otherwise than 
by application of nominalism as understood by the lex causae 
allowing or oxoludiug damages for non-payment. 

Tho third reason propounded in favour of the breach-date 
rule is that any other date would cause tlie amount ultimately 
awarded to dopond on tlio accidents and tho fortuitous character 
of legal proceedings and would encourage exchange specula- 
tions.® This argument, like tho first, is based on the one-sided 
and unfounded assumption that British currency never depre- 
ciates. If it is recollected that since 1931 the pound sterling 
has depreciated by approximately 40 per cent., it is evident 
that the argument, instead of supporting the breach-date rule, 
may easily be turned against it. 

As regards actions in debt in particular, it is often said that 
it is highly desirable that the same rule should prevail as in 
actions for damages.® Everybody will agree with this proposi- 

^ The VoUnmo, vhi styam, at p. 648 per Loid Buckmaater, p. 663 per Lord 
WrenbOTy. * Xbid., p. 667. * Above, p, 184. 

* This is done at a previous stage of the inquiry, on whioh see above, pp. 1 80 
sqq, 

* Lebetwpin v. Oriepin, [1920] 2 K.B. 714, 723 j VUendeM v. PanKhttrat 
Wright <6 Oo. (1923), 39 T.L.R. 628. 

* Peyrae v. [1924] 2 S3. 166. 
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lion. But if it appears that the rule applying to actioiTS for 
damages is unsound, some will prefer to sacrifice uniformity 
in order to arrive at a better principle with regard at least to 
actions in debt. 

It thus becomes evident that the breach-date rule is ill 
founded. The other alternative, i.e. the judgment-date rule, 
likewise has many disadvantages. It does not, it is true, involve 
an arbitrary revalorization of the claim in respect of any depre- 
ciation of the foreign money of account occurring before the date 
of judgment, nor does it prejudice the plaintiff if the pound 
sterliug currency depreciates between the date of broach and 
the date of judgment. But it is unable to prevent arbitrary 
results arising from fluctuations of monetary value between the 
date of judgment and the date of payment. This is particularly 
so where, owing to appeals or other circumstances, there elapses 
a considerable period before the judgment is satisfied. Never- 
theless, in the majority of cases such disadvantages wiU not be 
felt, since payment will generally be made soon after the judg- 
ment is rendered. On the whole, therefore, tho judgment-date 
rule appears to be preferable. 

That it does not afford the ideal solution has been explained 
above. The only ideal solution is that which in strict adlieronco 
to the nominalistic principle gives to the plaintiff the exact 
sum of foreign money to which ho is entitled irrespective of its 
international valuation at the time of payment, and leaves it 
to the law governing the obligation whether or not damages 
for non-payment can be claimed in order to compensate the 
plaintiff for the intermittent depreciation. To attempt to solve 
the latter question by fixing a date with reference to which a 
conversion must be effected is both wrong in theory and 
abortive in practice. 



APPENDIX X 

HOPKINS i>. COMPAGNIE INTERNATIONALE DES 
WAOONB-L1TS" 

(Kimj’a Bench Dimsion — Mr. Justice Swift) 

Sir Albion Rioiubd&on K.C. aud O&bebt Peake for tho plaintiff. 
P. H. Mahoiiam K.C. and J. B. Lindon for the defendants. 

The facts and arguments appear from the Judgment. 

26 Jan. 1927. Swiet J.: In the year 1913 the defendant company, 
which is a company providing sleeping-coaches for railways, res- 
taurant-oarriagoa, and so on, and whose head-ijuarters axe in Belgium, 
issued bonds for the purpose of raising money to be used in their 
unJortokuig, and they issued some 30,000 bonds of 600 francs each. 
The bonds provided for the repayment of the moneys advanced 
according to drawings. Tho plaintiff, Mr. Walter Bernard Hopkins, 
has become possessed of two of those bonds, which were drawn for 
rodom])tion on 0 November 1926, and he was entitled to receive 
1:42 U. Orf. in respect of the bonds, provided that tho franc was at 
tho samo rate of exchange in Novomber 1926 as it was in January 
1913. Whon, however, ho came to collect tho money whicli he con- 
ceived lo bo duo to liim, ho was offered only a sum of some £6 odd, 
and it was oontonded on bohalf of tho defendants that, the value of 
the franc having depreciated, ho was not entitled to more. He brings 
this action claiming a declaration that ho is entitled to receive, on 
tho rodoraption of tho two bonds which are in his possession, a sum 
of money which shall bo equivalent to the value of 600 fr-ancs in 
January 1913. Sir Albion Richardson, in support of his contention, 
suggests that the bond which secures the repayment of 600 francs 
must bo tahon to mean that it is to secure tho repayment of 600 
gold francs, because he says that a number of countries had agreed 
upon the standard of the gold franc by various treaties from 1866 
onwards, and that it must have been in the contemplation of the 
parties when the bargain which is contained in the bond was made 
that there should be repayment in that which he has from time 
to time lapsed into calling the international franc, but which he 
says he does not really mean to call the international franc. All 
that it is is a standard which the different countries have agreed 

1 By the oouitesy of the defendants it has boon possible to report the 
decision here. 
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upon between themselves whieh their frane shall attain, and on 
condition that it attains that standard it shall bo freely inter- 
changeable between the treasuri® of the various high oontraoting 
parties. The substance of Sir Albion Richardson’s contention is that 
the word ‘franc’ in this bond means a gold franc, that it means 
something for which he was entitled to have, when his bonds came 
to be redeemed, a certain quantity of gold. Quite apart from 
authority, I should have thought that that was wrong. I should 
have come to the conclusion that aU that the bond gave him, being 
made in Belgium, and having, in my view, to be construed according 
to the laws of Belgium, was a right to receive 600 francs, or their 
equivalent in value, whatever their value might be when the date 
came for redemption, but I think that in this case there is very 
clear authority that Sir Albion Richardson’s contention made on 
behalf of the plaintiff is wrong. I cannot distinguish this case from 
the case of In re Ghesterman'a Trusts^ or from the case of Anderson 
V. The Equitable Life Assurance Society of the United States} Those 
two cases seem to me to bind me. They certainly confirm me in the 
view which I had taken of this matter before Mr. Maugham called 
my attention to them. I therefore thinlc that the plaintiff i3 not 
entitled to the declaration for which he asks, nor to the payment for 
which he asks, but on the other hand, the defendants ore entitled 
to judgment, with costs. 

Solicitorsi Messrs. Parker & Hammond (for the plaintiff). 

Messrs. Ashurst Morris Crisp & Co. (for the defendants). 


1 [1923] 2 Oh. 468. 


* (1920) 42 T.L.B. 302. 
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PRANKLIN V. WESTMINSTER BANK^ 

{King’s Bench Division, and Cowi of Appeal) 

The plaintiff appeared in person. 

Sir Patrick Hastings K.C., laio O’Donnbll, and Roger Winn 
for the defendants. 

The facts appear from the Judgments. 

13 May 1931. Maokinnon J.: In this ease the plaintiff sues the 
Westminster Banlr on a cheque. I hope I am justified in believing 
that the plaintiff will not be able to complain that he has not been 
fully heard hero and that I have not listened to everything he 
desired to advanoe ; but I can n ot help, notwithstanding that, ex- 
pressing my regret that the time of the court should have been 
wasted for nearly a whole day in regard to a claim that is essentially 
absurd and ridiculous. 

The plaintiff, or to bo accurate a company called Webster Brothers 
Limited, on 27 September 1923 paid £16 to the defendant bank 
under its then name of tho London County Westminster & Pairs 
Bank, and in exchange for that wore given a cheque drawn upon 
tho HarmsUldtor Banli, Berlin, for a sum in marks. At that time tho 
mark in Germany was fantastioolly depreciated and accordingly 
tho £16 that Messrs. Webster paid bought a cheque hi exchange for 
which Messrs, Webster on presentation at the Darmstadter und 
Nationalbank, Berlin, at the proper time would have boon entitled 
to receive 9,000,000,000 marks of the then depreciated currency. 
Wo have tried this case upon the assumption that for value this 
cheque was endorsed first to a brother of the plaintiff and then by 
that brother to himself and that he is the holder of it. In point of 
fact it was not presented in 1923 or until after 11 October 1924. 
On 11 October 1924 a law was passed in Germany by whioh the 
legal ourrenoy of the previously existing marks of the description 
of whioh this cheque entitled tho holder to receive 9,000,000,000 
marks was abolished, and a new form of mark was introduced ; and 
it was provided that the new mark should be exchanged for the old 
marks whioh were thereby abolished at the rate of one billion of the 
old marks for one mark of the now ourrenoy. The effect of that law 

^ The publication of the judgment, a Geranon translation of which appeared 
in JW. 1931, 8168, is due to the land aasistanoe rendered by the defendants’ 
solioitora, Sl^rt reports were published in Tfee Times newspaper of 14 May 
and 17 July 1931. 
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wasa as irom 1 1 Odobor 1924 that on prosonUitlon of this thoqno 
dated 23 September 1923, subject to any other objection to its being 
cashed, the person who presented it would bo entitled to receive 
9/1000th8 of a mark. The cheque was presented by Mi*. Boohme 
on behalf of the plaintiff on 15 December 1929. The cashier, as 
I gather, viewed the document with some disfavour and intimated 
that ho was not going to give anything for it. Mr. Boehine desired 
his refusal to be intimated in due form, whereupon the cashier wrote 
the contemptuous word ‘wcrtlos’ upon the cheque and stamped it 
with a stamp upon the back. It came back to the plaintiff. The 
plaintiH thereupon gave notice to the defendant bank, or I will 
assume that he gave notice to the defendant bank, that this cheque 
had been dishonoured, and on 26 September 1929, a date which 
may accidentally be one day leas than six years from the date of tho 
cheque but which may have some relation to another legislative 
provision of ours, by his writ of that date he claimed damages from 
the defendant for the dishonour of this cheque. The Statement of 
Claim alleges that the measure of those damages to which he is 
entitled is £469,000,000 sterling upon tho basis that 9,000,000,000 
sterling at the rate of exchange on 26 September 1929 were worth 
that sum in exchange. I will not discuss the matter at any length. 
I ventured to describe the claim as fantastic and ridiculous, but it is 
perhaps better to use less colourful epithets. As I have said, tho 
only amount for which the holder of tWs ohoque was entitled to bo 
paid after 1 1 October 1924 was 9/lOOOths of a mark, a sum wliioh 
it is impossible to pay because there is no coin in tho world which 
is small enough to provide it. 

There is another defence open to the defendants which 1 need only 
mention and that is this. It is provided by the German cheque law of 
1908 that cheques must be presented within a certain period of their 
being drawn. With regard to foreign cheques, that is cheques drawn 
abroad on a German bank and payable in Germany, they must be 
presented within such period as is fixed by the Federal Council, 
and by a Decree or notice or other appropriate form of 19 March 
1908, tho Federal Council appointed three weeks as the appropriate 
period for presentation of a fore^ cheque. This cheque, of course, 
was not presented within tho three weeks. It was presented some 
three years after it was drawn, namely, in December 1926. That 
also seems to me to be a sufficient defence, but the main and obvious 
defence is that there was no dishonour of this ohoque. It was worth- 
less when presented and, therefore, the cashier was quite right in 
saying he could not honour it because he had no coin small enough 
with which to pay it. 
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Tho iwull is iliiil lluTc niiiat bo jndgmraii iu this case for Iho 
<lofon(lnnls Avitli coata. 

H'lio pliiinUll’ appealed. 

hi dnly 1031. Lord [Tanwortu M.R.: Thia appeal fails, and. 
indeed 1 mn raUior rclnetant to say more than that tho Court agrees 
with the deeision roachod by Mr. Justice Mackiunon and with the 
reasoning on which that conclusion has been come to. At the same 
tiino, as tho plaintid has appeared in person and has had a full 
opportunity of presenting his case, it is perhaps courteous to biTin 
to show that wo have fuUy appreciated the point that he has put 
before us and, therefore, to give a somewhat more extended judg- 
ment than is really necessary. 

The action is brought by the plaintiff, Mr. Leon Rranklin, against 
tlie Westminster Bank Limited, and it is based upon the ground 
that the plaintiff claims to be the holder in due course of a bill or 
note which was issued to Messrs. Webster Brothers Limited, on 27 
September 1923. The terms of the note must be carefully noticed: 
they are a direction to tho Dnrmstadter und Nationalbank in Berlin 
to pay to Messrs. Webster Brothers Limited 9,000,000,000 marks. 
It 18 important to note that those are marks of that ourronoy then 
oxiating: they are wholly different from reichsmarks and there must 
bo no confusion between those two units. When this dooument or 
bill had been drawn it was a])parontly issued to a Company called 
Webster Limited; the Company called WobsLor Limited paid £15 
into tho doi'endant bank, whose name then was the London County 
and Wostminst or Banlc , and in exchange for that wore given a cheque 
<lrawn by tho Dni'mstUdtor Bank in Berlin for those 9,000,000,000 
marks. At that time tho £16 that Messrs. Webster paid bought 
a ohoque which meant that at the appropriate time the holder would 
have boon entitled to receive those 9,000,000,000 marks of this 
depreciated currency. Mr. Justice Mackinnon said: ‘We have tried 
this ease upon the assumption that for value this cheque was endorsed 
first to a brother of the plaintiff and then by that brother to the 
plaintiff himself and that the plaintiff is the holder of it.’ I pause 
there for a moment to note that that assumption is very favourable, 
perhaps too favourable, to the plaintiff. He tells us that he became 
tho holder and received this bUl ffom his brother, paying to his 
brother cash for it. No evidence was given of any entry in any book 
which proved or confirmed that statement, and the plaintiff’s own 
statement to this court was that he paid the money to his brother 
out of cash in his hands at the time when he was oarrying on a 
business. He says that it was a personal transaction with bis brother, 
but I cannot help noting that on the plaintiff's own statement, there 
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Me certain matters which, would be all the better for being properly 
cleared up by some reference to an entry justifying the statement 
that the cash was the cash of the plaintifE and paid by Mm to his 
brother and was not in any way a part of the cash wMoh was in the 
plamtifE’s hands as cash in the business wMch he carried on. 

I turn to section 72, sub-section 6, of the Bills of Exchange Act, 
wMch says that where a bill is drawn in one country and payable 
in another the due date thereof is determined according to the law 
of the place where it is payable. There have been some oases decided 
upon that arising out of the War. Thus in a case where a bill was 
drawn in England and payable in Paris three months after the date 
on which it was drawn, but before it was due a moratorium law was 
passed in Eranoe in consequence of the War postponing the maturity, 
the maturity of the bill was for all purposes to be determined by 
French Law. So one has to look at the due date here of tMs payment 
to be received at the Darmstadter und Nationalbank by reference 
to the law of the country where that is to be received. 

There was evidence before the learned judge of two relevant laws 
— ^foreign law being, of course, a question of fact. First of all, there 
was a Bonk law which made a new constitution of Reichsbank, 
which is a bank with a standing equivalent to the Bank of England 
in tMs country, audit authorized the issue of reichsmarks and notes 
of reichsmarks — a difierent currency entirely from the currency in 
which tMs note was to be paid. Then there was a Mint law operating 
as from October 1924, under wMch the old currency was abolished 
as from then and the old currency was to remain legal tender only 
up to 11 October 1924, and no fuiidier ; then from that date the now 
currency took its place. That provided also that the old currency 
should be exchanged on the basis of 1 million million marks — ^that 
is a billion marks — of the old denomination for one new mark. 

Going back to the facts, tMs note was presented for payment on 
16 December 1926. It will be noted, therefore, that it was presented 
after both the laws to which I have referred hod come into full 
operation. Some comment is obviously required as to the delay 
between the date at wMoh ilie note was drawn for payment 
and the date of presentation. Having regard to the uncertainty 
of the currency at the date of iia being drawn and the various un- 
cortainties through wMch the German currenoy went, one would 
have thought that this note drawn on 27 September 1923, would 
have been presented for payment sooner than that, after the lapse 
of three years and two months. However, let that pass. It is said 
that notice of dishonour was given on 28 September, but when the 
note was presented for payment it was marked as ‘worthless’ — ^the 
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fact being that under the operation of tho two laws to which I have 
referred tlie 9,000,000,000 marks of the old currency had become 
worth 9/lOOOths of a reiohsmark, 9/lOOOths of what was approxi- 
mately equal to Is. Od., 9/lOOOths of 12 pence, if you work that out, 
comes to 27/260ths of a penny, something loss than l/lOth of a 
penny. The word ‘worthless’ seems to be fully justified on that basis. 

Mr. Justice Mackinnon in the course of his judgment has pointed 
out that the law to which I have referred reduced the value of this 
delayed cheque to this sum, of which the law would take no notice 
at all on the basis of the maxim which I quoted in argument. There 
was another difficulty in the way of the plaintiff, because there is 
a German Cheque law of 1908 under which certain dates can be 
fixed as the time limits within which cheques ought to be presented 
for payment. Evidence was given before the learned judge that by 
a Decree of the Federal Council of 19 March 1908 the Federal 
CounoU appointed three weeks as the appropriate period for presenta- 
tion of a foreign cheque. That limit was not oomphed with. It was 
presented, as I have said, rather more than three years after it ought 
to have been presented ; and, more than that, if it was in tho hands 
of an endorsee there was a further limit giving, I think, three months 
to the endorsee in which to present it if in Europe. That limit was 
also exceeded. The result is that on the actual day of presenting the 
cheque the duty of presenting the clieque was not fulfilled according 
to the tenor of the law of the country where it was to be presented 
for payment. That also forms a good dofonoo to the action. 

What is now suggested is that under the Treaty of Peace or other 
clauses, which do not in any way deal with the matter that we have 
to consider, the plaintiff has some rights. We have followed ‘his 
argument ; we have looked at the Treaty of Peace ; wo have looked at 
the case which he cited. In re CheaUrrmn’s Truala^ and, after giving 
attention to all the points that have been advanced, one comes back 
to the two defences which are fully dealt with by Mr. Justice Mac- 
kiimon and which fully and finally establish that the plaintiff has 
no right to sue in respect of this cheque. I am of opinion that the 
defendants were abundantly justified in their defence and that the 
judgment of the learned judge giving judgment for the defendants 
with costs was right, and equally that ihe appeal here must be 
dismissed with costs. 

Lawhbkoe L. J. : I agree, and have nothing to add. 

Romeb L. J. : I agree. . i j. • j 

^ Appeal disimssed. 

SoUeitors: Messrs. McMillan & Mott (for the defendants). 


1 [1923] 2 Ch. 466. 
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OPPENHEIMEE -o. THE PUBLIC TRUSTEE^ 
{Chancery Division and Court of Appeal) 

Coun&el for tho plaintiffs: Mb. C. A. Bennett K.C., Ms,. H. B. 

Vaisbit K.C., and Mb. Wh-bbii) Le-wis. 

Counsel for the defendant: Mb. Goveb K.C. and Mb. J. H. Stamp. 
The facts and arguments are set out in the Judgments. 

4 Nov. 1926. Eve J. : I do not think I need trouble you, Mr. Cover. 

The question involved in this summons is at what date tho 
quantum of these two settled legacies expressed in German currency 
and bequeathed by the testator to two of his daughters, their issue 
and appointees, ought to be ascertained. The legacy is given in 
language which I will read. It is a direction that the trustees should 
out of the proceeds of the sale of his real and personal estate set apart 
STuna, one of 240,000 marks and the other of 177,600 marks, and 
invest in the manner thereinbefore directed for the investment of 
the residuary estate and stand possessed thereafter, shortly on trust 
to pay the income of each legacy to one of his daughters with 
remainder to their children, and in default of children as they shall 
by will appoint. His will was made in 1892 and he died in 1900. 
At the date of the testator’s death hie property was largely repre- 
sented by &eehold and leasehold property and by two large mort- 
gages and for many years after his death the property, or a large 
portion of the proper^ existing at his death was retained in its then 
existing state of investment pursuant to a very full power of post- 
ponement conferred on the trustees by will, but ultimately in 1924, 
five years after the death of his widow who enjoyed an annuity of 
£3,000 a year, the Trustees were in a position to appropriate these 
legacies and they purported to have appropriated the legacies by a 
nominal smn which would at that date represent the cost of these 
two sums in German marks. In consequence of the unfortunate 
war between this country and Germany and the Peace Treaty which 
followed, the recipients, at any rate, of these legacies are not now 
able to receive their income, they ore vested in the respondent to 

^ The author’s tiianks are due to Mr. Albert M. Oppenheimer and to Messrs. 
Ocuesemannand Rouse, who supplied transcripts of the judgments of Eve 3. and 
of the Court of Appeal respectively. 
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this Bummons, and iho question which is raised is as between the 
trustees to the wiU, who happen also to be the residuary legatees, and 
the custodian, the assignee I might say of the interest of these 
ladies, whether the appropriation of this nominal sum satisfies the 
obligations of the trustees under the will or whether they must 
ascertain the value of the legacies at an earlier date, and the earlier 
date is the date at which the legacy ought or would properly have 
been appropriated if the condition of the estate had been such, and 
the executors in the exercise of their discretion had seen fit to realize 
the estate during the period which is generally spoken of as ‘the 
executor’s year’, the twelve months immediately expiring after 
the testator’s death. The respondent to the summons says: On 
21 June 1901, at the expiry of that year, the legaey having vested, 
that was the moment of time at which the quantum of each of the 
legacies ought to have been ascertained, and 1 agree with him. I 
think at that point of time the fact that the condition of the estate 
was such that the bona-fiide exercise of the trustee’s discretion pre- 
vented them being able to realize the estate, is no answer to the 
claim of the legatee whose legacy was vested, and he was entitled 
to treat it as then set aside, although not appropriated in consequence 
of the condition of the estate preventing the trustees from making 
any proper appropriation on that date. That is a mere question of 
the condition of the estate, a mere election of the trustees, I have 
no doubt a very wise and prudent elootion, to leave the estate un- 
converted to a very much later date, hut that caimot possibly, it 
seems to me, prejudice the right of the legatee to have the legacy 
ascertained at the date when, if the estate had been perfectly free 
and there hod been no difficulty of administration, the legacies would 
have been properly set aside and invested. 1 must answer the 
questions that are put to me in the negative, and perhaps go on to 
say that the proper sums to be set aside are the amounts which, on 
21 June 1901, would have been required to purchase in one case 
240,000 marks, and in the other case 177,500 marks. 

The plaintifis appealod. 

24 Eeb. 1927. Lobd HLabworth M.R. : This is an appeal from a 
judgment of Mr. Justice Eve given on 4 November of last year upon 
a question raised by an Originating Summons as to the true construe, 
tion to be placed upon the terms of a will which was made by Sir 
Charles Oppenheimer. The date of tho will was 29 November 1892. 
The testator. Sir Charles Oppenheimer, died on 21 June 1900, and 
probate in this country was granted on 1 August 1900. 

Now it appears that Sir Charles, who had been bom in the Duchy 
of Nassau, afterwards incorporated in the German Empire, had 
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become many years ago, as far back as July 1871, naturalized as 
a British subject. When, ho died he was in fact living at Ei-ankfurt, 
where I believe at the time he held the position of British Consul- 
General. I only refer to these facts (they do not appear to have any 
importance in regard to the question which we have to decide) 
because some question was raised as to whether or not the matter 
would have to be considered in the light of German law, or possibly 
by a German Court. 

The point that we have to determine is what is the eHect of the 
true interpretation of two legacies which were given to two of his 
daughters who are now Erau von Komatzki and Erau von Tueroke. 
Sir Charles had two sons and five daughters, and he was at the time 
of his death possessed of valuable sites and properties in the City of 
London ; he also had some property, a house in which he lived, at 
Erankfurt. 

By the terms of his will the trustees are to sell and convert both 
the real and personal estate, and they are to stand possessed of the 
moneys to arise from the sale and conversion on the terms that 
after payment of his just debts there is to bo an annuity paid 
to his wife, who is to be given the opportunity of living in the 
house at Erankfurt, and after the provision of the annuity to his 
wife there is to be a legacy to Erau Komatzki and to his other 
daughters referred to, and particularly to the daughter Erau von 
Tuercke. 

On looking into the terms of the will it appears that in the case 
of his daughter Emily, who had already been married at the time 
the win was drawn, he wished to complete his provision for her up 
to the sum of 240,000 marks which, if one takes the standard value 
of marks at or about that time, 20 marks to the £, would mean that 
he had made a provision for that daughter of £12,000. As the will 
recites, he had already under the contract of marriage made at the 
time when the wedding took place, made a provision of 62,500 marks. 
I ought to say that the marriage had taken place with a gentleman 
who was a captain in the German Army and had taken place in 
Germany. The provision in the will is that the sum passing to his 
daughter Emily under the will should be brought up to the full sum 
of 240,000 marks by providing the 177,600 marks which would be 
the balance of the 240,000 marks after taking into account the 
original payment on the marriage of the 62,600 marks. 

I need not ref® to the provisions or to the terms in which the 
daughter Helena and the daughter Minnie and the daughter Sascha 
are referred to, except to take note that in the ease of these last two, 
Minuie and Sascha, their portion is in both cases to be also 240,000 
marks. The particular case of the daughter Helena required separate 
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and dillorenl treatment for the reasons which ho stated in his will. 
Also he refers to his second son, Albert Martin, to whom he gives a 
sum of £12,000. 

Before one comes actually to the terms of the wiU, it would seem 
from the outstanding considerations which appear from the parts 
of it to which I have referred, that the provision he made for the 
daughters to whom I have referred, and to the son to whom I have 
referred, was a sum of £12,000 each, and one cannot overlook the 
fact that the 240,000 marks would be substantially, if not quite 
accurately, £12,000. He also gives a power to his trustees in their 
absolute discretion to postpone the sale of his property. He says 
this: ‘It would be lawful for my trustees or trustee for the time 
being to postpone the sale and conversion of any part of my real 
and personal estate so long as they or he shall in their uncontrolled 
discretion think it expedient so to do.’ As a matter of fact, the 
trustees in their discretion did postpone the sale and conversion of 
a large portion of the estate, partioularly of the properties which the 
testator owned in the City. It was thus in fact not possible, or 
perhaps I ought to say not convenient, to pay all these pecuniary 
legacies at a time close to the testator’s death, and the postpone- 
ment was in the interests of nursing the estate as a whole. 

On 11 November 1919 the testate’s widow, Lady Oppenheimer, 
died. As we all know, the war between Germany and this country 
was declared on 4 August 1914. At that time, and up to that time, 
the trustees had postponed the sale and conversion of the property 
in this country. After the war had commenced, no such operation 
could be undertaken, and so it was not until after Lady Oppenheimer 
had died that the trusteos were able to proceed with the sale and 
conversion, and they say that they were unable to appropriate a 
sum for the purpose of the payment of the two legacies in question, 
that is the balance due to Ikau von Komatzki and to Erau von 
Tueroke, until a date in July 1924. At that time they made an 
appropriation. We are told by Sir Erancis Oppenheimer, in para- 
graph 6 of his Affidavit which is sworn on 15 October 1924, ‘By 
the said Will it was expressly declared that it should be lawful for 
the trustees to postpone the sale and conversion of any part of the 
testator’s real or personal estate so long as they in their sole discretion 
should think it expedient to do so. The said trustees in thoir dis- 
cretion set aside or invested on or about 6 July 1924 such sums in 
sterling in 4| per cent. Conversion Stock and 4 pec cent. Eunding 
Loon as were the equivalent at the current rate of exchange on the 
said date to the capital sums of 177,600 macks and 240,000 marks 
respectively referred to ’ in the affidavit, in respect of these two sums. 
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It so happens that at that date tho mark was at its lowest point. 
In the report which has been before us it appears that at or about 
that date, and perhaps a little earlier or a little later (I am not quite 
sure) the mark had become of such low value that a billion marks 
went to a shilling; indeed the mark had become valueless. Tho 
result is that if that date, the date of the appropriation in July 1924, 
is to be taken as the date at which these legacies are to be quantified, 
the sum in sterling which represents in the first place Prau von 
Kornat 2 ki’s 177,600 marks, and in the second case Erau von Tuerke’s 
240,000 marks, is negligible. It is said on the part of the respondent 
to this appeal — ^that is the Public Trustee, for these sums would 
be charged under the Treaty of Peace Order — that that date, July 
1924, is not the right date, and that the true date at which the 
value of these legacies is to be ascertained and their amount quanti- 
fied is to be at the close of what is called the executor’s year, namely, 
one year after the death of the testator, which in this case would 
make the date in question to be 21 June 1901. Mr. Justice Eve has 
held that that latter contention is right, and for my own part 1 should 
be prepared to say that I agree with the judgment of Mr. Justice 
Eve and the reasoning upon which it is based, except for the fact 
that the matter is of some importance and that we have had the 
advantage of the case being fully argued in this Court. 

The argument of the appellants 1 think may be said to be this. 
Although in form there are these two legacies, each of them bringing 
the value of the legacy up to 240,000 marks, each legacy itself is a 
legacy of marks, intended to be a legacy of marks, and it is to be 
measured in marks ; and if the trustees have, in accordance with their 
duty and their absolute discretion, postponed the sale and conversion 
of the estate, they are not to be held bound by any such rule as taking 
the legacy as vested and quantified at the close of the executor’s 
year, but that their power to postpone the sale and conversion over- 
rides any other direction, and thus the moment at which the amount 
of the legacy is to be ascertained is the date at which the trustees, 
in their uncontrolled discretion, find themselveB able to appropriate 
a sum towards the payment of these marks. 

I am unable to accept that view. I think that one must consider 
what was the intention of the testator. It appears to be clear from 
the terms of the will that his intention was to make provision for 
these two daughters just as he did for his sons and for the other 
daughters, by providing them with an amount of £12,000 sterling. 

To pass to the more intricate terms of the will, the duty of the 
trusteas was to provide that sum, in particular the 177,600 rnaTVa 
in this way: they were to set aside that sum, which was to be invested 
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in the manner thoreinhefore directed for the residue of his trust 
estate, and then to apply the ineome for the advantage of liis 
daughter. Now, those directions as to the investment that he gave, 
were for investment in British securities, British gilt-edged stock, 
British premier securities, railways, and the like; they wore aU 
British securities. For my part I think there is force in the argument 
that is presented to us hy Mr. Cover, that there is ground for saying 
that the intention was to complete the legacy hy an investment in 
British securities, and that the only purpose of the measurement 
given in marks is to give the standard by which you are to read, 
in the case of the lady already married to a German, the sum which 
will be equal to a total of £12,000. It appears to me, however, in 
any event, that the marks are merely the medium by which the 
provision is to be made for his daughter, and that it would be mis- 
taking the intention of the testator altogether to say that his object 
and purpose was to provide his daughters with marks as marks, 
and not for the purpose of such an investment os might he obtained 
through the medium of those marks. 

Now, if that be so, it appears that this legacy is general and not 
specific, and that there is in fact no definite time fixed for its pay- 
ment. In the cose of Lord v. Lord}- Lord Cairns, then Lord Justice, 
said this:® ‘The rule of law is clear, and there can be no controversy 
with regard to it, that a legacy payable at a future day carries interest 
only from the time fixed for its payment. On the other hand, where 
no time for payment is fixed, the legacy is payable at, and therefore 
bears interest from, the end of a year after the testator’s death, even 
though it be expressly made payable out of a particular fund which 
is not got in until after a longer interval.’ Those words arc explicit 
and definite. More than that, in the House of Lords in a compara- 
tively recent case, the case of Wolford v. Wolford,^ that rule which 
was laid down by Lord Calms was accepted and adopted by Lord 
Haldane, then Lord Chancellor, and by the other Law Lords, in- 
cluding Lord Macnaghten, as the ordinary rule. Lord Haldane 
quotes those very words, and he says this:^ ‘The question I put to 
myself is. Is there to be found hOTe a direction that the legacy is 
not to be paid till the fund falls in, which displaces what would be 
the ordinary principle of administration ? ’ In the present case I 
can find no direction which displaces the ordinary principle of 
administration. The illustration of the applicability of that rule as 
laid down by Lord Calms in Walford v. Walford^ is a strong one, 
because there a testator who predeceased his father bequeathed to 

* L.R. 2 C!h. 782. “ Ibid., p. 789. 

» [19121 A.C. 668. < Ibid., p. 666. 


' Ibid. 
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his sister a sum of £10,000 to be paid out of the estate and effects 
inherited by tiim from his mother, but as a matter of fact the testator 
was entitled in reversion expectant on the death of his father to a 
fund appointed to him under the will of his mother subject to his 
father’s life interest therein. The result was that at the time of his 
death he had not, and would not get until his father died, the sum 
of £10,000 which he had bequeathed to his sister. On the death of 
the father later, the question was raised from what date the legacy 
of £10,000 carried interest, and it was held that the will contained 
no direction express or implied that the payment of the legacy was 
to be postponed until the falling in of the reversionary funds, and 
consequently that the legacy was payable at, and carried interest 
from, the expiration of one year from the testator’s death. That is 
a strong case to show that unless you can find some direction in no 
uncertain terms to displace the ordinary principle of administration, 
the legacy is payable at and from the close of the executor’s year 
and carried interest therefrom. 

In the present case there appears to be no direction which could 
prevent that rule applying, because there is no time fixed for the pay- 
ment of the legacy, and no explicit direction which contravenes or 
militates against the application of the rule. But it is said that that 
contrary effect is to be found in this will by reason of this fact that 
there is this power to postpone the sale and conversion to which I 
have already referred. It does not appear to me that that is effective 
for the purpose, and indeed the case of In re Whileley^ appears 
definitely to decide otherwise. In that case the testator ‘gave his 
residuary real and personal estate to his general trustees upon trust 
for sale and conversion, with power to postpone such sale and con- 
version for such a period as they might think proper . . . and he 
declared that his general trustees should, as soon after his death as 
circumstances would permit, having regard to the amount of his 
residuary estate and the possibililaes of sale and realization thereof, 
and having regard also to the directions thereinafter contained with 
respect to such sale and realization, set apart and appropriate out 
of the residue of the moneys to arise from such sale and realization 
a sum or sums . . . not exceeding the sum of £1,000,000 sterling’ 
for a particular purpose. ‘ Owing to circumstances connected with 
the realization of the testator’s estate, no part of the sum of £1,000,000 
had been paid’ by the date in question, which was 1909, the testator 
having died in 1907, It was held that the directions contained in 
the will in no way interfered with the application of the ordinary 
rule that a legacy carries interest from the expiration of twelve 
^ (ISOO) 101 L.T. $0S. 
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months after the testator’s death. It appears to me, therefore, that 
upon that decision, a decision of this Court, it is impossible to say 
that the power to postpone has the effect of abrogating the rule 
laid down by Lord Cairns. 

The result in the present case is that the date at which the legacy 
became vested from which it carried interest is the year from 
the day of the testator’s death, namely, 21 June 1901, and that is 
the date at which it must be estimated what is the sum due to the 
legatees, having regard to the value of the mark at that date ; in 
other words, that the trustees have not a right to wait until they 
were minded to make an appropriation in their behalf, and to 
appropriate a sum which represents an insignificant value, because 
numerically it would buy, at that date of appropriation, a sufficient 
number of marks. 

As I say, I should have been content to leave the matter whore 
Mr. Justice Eve had left it, but in deference to the arguments that 
have been addressed to us I have thought it right to give reasons 
of my own. For the reasons given by Mr. Justice Eve and those 
which I have added I think the appeal must be dismissed with 
costs. 

SABOAii'r L.J.; I am of the same opinion. I can appreciate, and 
to some extent feel some sympathy with the motives which probably 
have directed this appeal, because I quite appreciate the hardship 
which is sought to be cast upon the legatees by virtue of the charge 
in the Peace Treaty, but we have nothing to do with that ; we have 
to deal with the cose precisely as if the appeal were an appeal by the 
ordinary legatees against the trustees who took the residue, and it 
is impossible to give any greater or less right to the legatees because 
of the existence of this charge, which of course in many oases does 
work very great hardship. 

Now, to my mind, the matter is perfectly clear and is absolutely 
concluded by authority over and over again. It is concluded directly, 
I think, by the Whitdey Hornes^ case. That case itself followed 
Wood V. Penoyre^ and Lord t. Lord^ and there has been the subse- 
quent case in the House of Lords to which the Master of the Rolls 
has referred, Wolford v. Wolford,*’ Indeed, if this appeal were 
allowed it would upset the orcUnory administration of a very very 
large proportion of estates, because this direction which we find in 
the present will to convert the real and personal estate and out of 
the real and personal estate pay legacies, followed by the ultimate 
discretion to defer the sale and conversion for the convenience of 

1 (1909) 101 L.T. 508. “ 13 Vea. 326. 

* L.B. 2 Oh. 782, * [1912] A.O. 668. 
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the estate, occurs over and over again in a very largo proportion of 
wills. I should have thought that nobody, apart from this special 
circumstance and the circumstances as to the marks, would have 
contended to-day that the power to postpone could have any ofiect 
whatever upon the date at which the legacies were to become payable 
and to carry interest. If that is so (and I will not deal further with 
the matter except to say that in my opinion it is fully estabUshed 
that it is so), we have this that there is a dneotion to pay at a year 
from the death a sum of 177,600 marks in one case, and 240,000 
marks in the other case, and to invest the sums so set aside in English 
securities. Mr. Cover argued very ingeniously that the mention of 
marks was only a means of indicating pounds sterling, and that really 
these were gifts of sums in pounds sterling. Without going as far 
as that, I think it is at least clear that the gift of the marks or the 
setting aside was to be followed immediately by a process of con- 
verting those marks into pounds sterling and of investing the pounds 
sterling in British securities. That would be the only practical way 
of giving effect to the directions in the will, and in that state of 
things we have this: one year after the death of the testator there 
was to bo set aside those sums of marks to be turned into pounds 
and invested in British securities. That being so, it seems perfectly 
clear by the oases that have been decided with regard to the debts 
due in marks, that the sum of marks that has to be paid under a 
direction of that sort, constituting a debt duo, is to bo measured at 
the rate of exchange on the day upon which the sum is duo to bcooino 
payable. Mr. Justice Eve accordingly was in my opinion right in 
directing that those sums of marks in this case were to be asoortainod 
at the rate on that day. I agree that the appeal should be dismissed 
with costs. 

Lawbbncb L. J, : I agree. In my opinion, on the time oonstrnotion 
of the will the two legacies in question ate in substance and in fact 
legacies of sterling, whether yon arrive at that in the way suggested 
hy Mr. Gover or whether you arrive in the way of a notional purchase 
and sale. It appears to me that the testator was merely speaking 
in terms of marks in order to quantify the benefit in sterling which 
his daughters should take. Tlds I think is made quite plain when 
he speaks of the legacy in terms of marks long after it has in ao- 
oordanoe with his own directions in the will been converted into 
sterling and been invested. 

The will itself, to my mind, gives a due for that method of 
disposition, and it is this, that he had already pledged himself in 
marks to his daughters hy covenant, had already paid sums in 
marks to his daughters or their trustees, and was desirous by his 
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will of cqualissing those benefits, and lo my mind he could have 
adopted no hotter method than to continue to spoak of hia benefits 
in terms of marks, meaning that they should be satisfied in pounds 
sterling. 

If that bo the true construction, I am of opinion that Mr. Gover’s 
argument that the timo for the payment or setting aside of these 
legacies is one year after the testator’s death, is right, and that 
neither the power to postpone the conversion nor the exercise of 
that power, nor indeed the inability to realize within that period, 
has the slightest elloct upon the well-established rule that in the 
contemplation of the law the legacy is payable at the expiration of 
one year from the testator’s death. That rule of convenience is a 
very ancient rule and is past all cavil at the present time. It is 
clearly laid down by Sir William Grant in the case of Wood v. Penoyr^ 
and it was reasserted in Lord v. Lord,® reaffirmed In re WMtele^ 
and again affirmed in Wedford v. Walford.* It seems to me that it 
is hopeless now to contend the contrary to that rule. 

Now, Mr. Bennett, in his fotoible argument, has placed great 
reliance upon the case of Byrclidl v. Bradford.^ To my mind, that 
case has no appUoation whatsoever to the facts in this case. In that 
case a solo trustee had, in gross broach of trust, retained a legacy 
of a beneficiary in his own hands uninvested, and had represented to 
her that tho legacy had boon invostod. Tiro direction in the will was 
to invest in public stocks. The beneficiary brought an action dis- 
covering that tho sum had not been invested in order to claim from 
tho trustee who had so committed a broach of trust the value of the 
rise in tho stocks which would have accrued to her had the invest- 
ment been made when it should in efleot have been made, that is 
to say when ho distributed the residuary estate. That was the sole 
claim mode against the trustee for a gross broach of trust in that 
action. Sir John Loach, in giving judgment, says that at that time 
the practice of the Courts was, in administration actions, not to 
take any notice where there was a public stock legacy, of the price 
of the public funds at that period or at any other period, but merely 
to treat it as a cash legacy of the nominal amount of the funds. 
That rule does not happen to prevail now in our courts. Then he 
goes on to say that assuming the executor and the trustee were 
diSerent persona, the executor would have handed over to the trustee 
when ho had realized the estate, and the trustee would then have 
been liable from that time, and only from that time, for non-invest- 

^ 13 Ves. 326. * L.B. 2 Cb. 782. 
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inont. As a matter of fact, a rise there had taken place between the 
date when the estate was clear and the date when the action was 
brought and he applies that analogy in making the trustee make 
good the loss which the beneficiary has sustained by reason of his 
non-investment. It seems to me that the facts of that case only 
need to bo stated to show how entirely difierent they are from the 
facts which have arisen here. In my opinion that case does not 
govern and has really no application to the facts of this case. In 
my judgment Mr. Justice Eve was perfectly right in applying the 
ordinary weU-known rule, and I agree that this appeal ought to be 
dismissed with costa. 

Appeal dismissed. 

Solicitors: Mr. Albert M. Oppenheimer (for the plaintiffs). 

Messrs. Coward Chance & Co. (for the defendant). 
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227, 229, 231, 233. 

Judgment for sum of foreign money, 
280 sqq. 

Judidal cognisance of depredation 
of money, 86, 87, 244. 

Jurisdiction over aotions for the 
recovery of foreign money, 280. 

jt(B eudendae monetae, 15. 

Sing, Lord, 73, 111. 

Snapp, 10, 34, 64. 

Land register, entries in, in foreign 
money, 137. 

Latin Monetary ITnion, 41 sqq., 168. 

Law of the oorrency, 102 sqq., 190, 
201, 202, 211, 221, 260. 

Loraqy: 

determination of currency of, 168. 
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Legacy (contd ,) : 

revalorization of, 77, 206 sqq., 209, 

210 . 

payment of, oxpressed in n foreign 
oiuTonoy, 247 sqq. 

Legal proceedings, ofiect on foreign 
money obligations, 278 sqq. 

Legal tender and conception of 
monoy, 26, 124. 

Legal tender cases, 16, 76. 

Legal tender legislation, 26 sqq. 
influence on extent of monetary 
obligation, 69 n. 6. 
influence on gold clause, 104 sqq. 
influence on validity of foreign 
money obligation, 136. 
foreign money as, 124. 

Lex causae, meaning of, 118. 

Loan of foreign money, 131. 

Managed currenoy, 60, 52. 

Maritime law, 189. 

Mark, relation to Reichsmark, 34, 38, 
74. 

Mark Banco, 7. 

Market price, 85, 86, 184, 216. 
Measure of damages, 79 sqq., 201, 
216 sqq., 306. 

MetalUo standard, 24. 

Metallism, 33, 192. 

‘mobilia soqurmtur personam’, 197. 
Mode of payment, conflict of laws, 
166, 260. 

Monetary obligations, types of, 64 
sqq. 

Monetary system, ostablishmont of, 
40 sqq. 

Money had ond received, action for, 4, 
126. 

VLonsy of account; 
demiitionof, 138. 
determination of, 161 sqq. 

Money of payment: 
domiition of, 138. 
determination of, 236 sqq, 
private international law relating 
to determination of, 249 sqq. 
'monnaie marohondise’, 17. 

‘monnaie obsidionole’, 11. 
Moratoriums: 

extraterritorial effect of, 112 «. 6. 
and disoborge, 268, 269. 

Negotiable instrument, 3. 
bank notes as, 9. 
coins as, 9, 19. 
foreign money as, 126. 

New Zealand pound, 43. 

Nominalism, 10, 16, 16, 61, 63 sqq., 
129, 216, 244, 310, 311. 


influence on gold clauses, 61, 103. 
influonoo on validity of foroign 
money obligations, 134. 
foroign money obligations subject 
to, 191 sqq. 

North Carolina, proclamation money 
of, 303. 

Notarial acts, 137. 

Notgeld, 11. 

‘option do ohange’, see Option of pay- 
ment. 

Option of ooUection, 161 sqq. 

Option of payment, 146, 147 sqq. 
in private international law, 169 
sqq., 202, 227. 

and determination of money of 
account, 169. 

Option of place, 147 sqq., 160 sqq. 
and determination of money of 
account, 167. 

Outor exchange value, 61, 81. 

‘Baiement international, paiement 
interne’, Brench doctrine of, 108, 
109, 112, 136, 136, 222. 

Palostinian pound, 249. 

Bapinianus, 66. 

Bar of exchange, 46 sqq. 

Baulus, 66, 237. 

Bayment: 
with bank notes, 8. 
of foreign money obligations, 
236 sqq. 

oonception of, 264 sqq., 270. 
after action brought, 67, 68, 264, 
301 sqq. 

See also Accord and satisfaction, 
blooked account, deposit, dis- 
ohorge, money of payment, ex- 
change restrictions. 

Benal laws, 230, 262. 

Bension, revalorization of, 78, 209. 

Bersonal chattel, 7. 

Blaoe of ooUeotion, 162, 163. 

Blaoe of payment, 162, 163. 
meaning of, in private inter- 
national law, 164. 
influence of, in private intema^iional 
law, 164 sqq., 202, 220, 222. 
and determination of money of 
account, 166 sqq. 

Boland, oenversion of mark debts, 
194, 197. 

Bostal order, 17. 

■Bounds’, 40, 44, 166, 174, 247, 260, 

Bound staling, definition of, 33. 
depreoiationof, and efieetsinforeign 
countries, 212, 213, 241, 244. 

Brerogative, 12, 13, 68, 124. 
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Price, 3, 123, 131 j «ee also Functional 
value of money, inner ond outer 
exchange value, market price, pur- 
chasing power, nominalism, 
valorism. 

Primitive money, 7. 

Proper law, meaning of, 118. 

subsequent allerotion of, 228. 
Protective clauses, 92 sqq., 140 sqq., 
217 sqq. 

Public policy and: 
nominalism, 104, 
gold clause, 110. 
foreign money obligations, 119. 
extraterritorial efieet of monetary 
laws, 194. 

retrospeotive effect of monetary 
laws, 203. 

abrogation of gold clause, 231 sqq. 
exchange restrictions, 261 sqq. 
smugglmg, 260. 

Public international law; 
and revalorization, 67. 
and aaaesament of damages, 86, 
186. 

PuTohaaing power of money, 20, 37, 
60 sqq., 76 sqq., 208 sqq. 


Solo of domestic money, 19, 122. 

Sale of foreign money, 130. 
failure to deliver, 130. 
late delivery, 214. 

Scandinavian Union, 41. 

Securities, and conception of money, 
9. 10, 16. 

Set-off, 264. 

Sliding scale clause, 02, 104. 

Smuggling, 263, 260, 270. 

Society of theory of money, 11, 12, 16. 

South-West Africa, 12, 198, 200. 

Specific performance, 88 sqq. 

Spot rate, 49. 

Stamps, 17, 18. 

Stamp duties, and foreign money, 12, 
253. ^ 

State theory of money, 10, 18, 40, 64, 
123, 192. 

Sterling bloc, 25. 

‘Sterling’ clause, 164. 

Sterling value, 68. 

Stock Exchange transactions, 163. 

Stolen coin (see also Kegotiable in- 
strument), 19, 126. 

Suspension, oxchange restriotions 
and, 272, 


Quantification, 201, 254, 268; see also 
Measure of damages. 

Quantity of coin or bullion, contracts 
for delivery of, 56. 

Quantity theory, 60. 

Bate of exchange, 47 sqq., 49 sqq. 
unofifioial, 60. 

for the purpose of payment, 
239 sqq. 

for the purpose of legal proceedings, 
280 sqq. 

Recurrent linking, 34 sqq., 37, 38, 
66, 64, 192 sqq. 

Redemption, actionfor, 217, 240, 389. 
Reichsmark, relation to mark, 34, 38, 
74. 

Rescission, 87 sqq., 201. 

Reserve funds, statutory, of foreign 
insurance companies, 164. 
Botroapeotive effect of monetary 
laws, 203. 

Revalorization, 76, 76 sqq., 196. 
private international law of, 2Q1 

of ^reign money obligations, 208 

. 

Revaluation, 37. 

Revenue laws, 230, 262, 269. 

Russia, 36, 88, 


Tanganyika Territories, 38, 198. 
Tender, 68, 216, 264. 

Territorial ambit of monetary 
legislation, 99 n. 4, 112, 103, 194, 
197 n. 3, 220 sqq., 281. 

Territorial changes, 38, 197 sqq. 
Torts, private international law relat- 
ing to, 180, 190. 

Trade laws, 230, 262. 
Transvalorlzation, 80, 81. 

Turkey, monetary legislation in, 96, 


Uniform Law on Bills and Notes, 
1930, 121, 166, 238. 
on Ciheques, 1931, 121, 166, 238. 
Unit of account, 16, 16, 24, 32 sqq. 


Valoiism, 16, 80 sqq. 

Taluationof damage, 79 sqq., 216sqq, 
Value of money, 16, 16, 30, 37, 
69 sqq., 78 sqm, 200, 208 sqq. 
Vtuisittart, 68, 73, 74. 

Vienna Coinage T^ty, 41. 


WiU, meaning of ‘money’ in, 4. 

Writ for sum of foreign monev. 
280 sqq. 


Young Loan, 91. 


Zwangskurs, 31. 
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